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BLEDSOE LAWFIRM                             QME SEMINAR            9:30AM SATURDAY, SEPTEMBER 2018 

SCHEDULE 

 

UU9:00AM – 9:30AM 

Arrival 

Complimentary Continental Breakfast  

 

UU9:30AM – 10:30AM 

Lecture and Discussion: Substantial Evidence 

Recent Case Law 

Questions 

 

UU10:30AM – 10:45AM  

Break 

15 minutes to grab more coffee and scones 

 

UU10:45AM – 11:45AM 

Lecture and Discussion: Substantial Evidence 

Recent Case Law  

Questions 

 

UU11:45AM-12:00PM 

Final Break 

 

UU12:00PM – 1:00PM 

Lecture and Discussion: Substantial Evidence 

Recent Case Law 

Questions 

 

UU1:00PM 

End Lecture and Discussion 

Everyone is invited to stay for complimentary lunch 
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2 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

3 

4 CLAUDETTE GILBERT, 

5 

6 

Applicant, 

vs. 

7 DEPARTMENT OF SOCIAL SERVICES, IN
HOME SUPPORTIVE SERVICES; Legally 

8 Uninsured; adjusted by YORK RISK 
SERVICES; ADVENTIST HEALTH OF 

9 CALIFORNIA; LIBERTY MUTUAL 
INSURANCE COMPANY, 

10 

11 
Defendants. 

Case Nos. ADJ4702564 (RDG 0094598) 
ADJ6944237 
(Redding District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

12 The Appeals Board previously granted reconsideration to allow further study of the factual and 

13 legal issues. 1 This is our Decision After Reconsideration. 

14 In the Findings and Order of January 11, 2017, the Workers' Compensation Judge (WCJ) found, 

15 in relevant part, that the medical opinions of Dr. Michael Sommer are not substantial medical evidence, 

16 that the amended petition for reimbursement of defendant In-Home Supportive Services ("IHSS") is not 

17 supported by competent evidence, that the petition of IHSS for equally-shared payment of ongoing 

18 medical expenses between co-defendants IHSS and Liberty Mutual Insurance Company is not supported 

19 by competent evidence, that the petition of IHSS to change administrator of benefits is not supported by 

20 competent evidence, and that the lien of IHSS is not supported by competent evidence and is partially 

21 barred by the state of limitations on and after December 29, 2008. Pursuant to these findings, the WCJ 

22 denied IHSS's petition for reimbursement, its petition to change administrators and its petition to share 

23 ongoing medical treatment payments on an equal basis, and the WCJ ordered that IHSS take nothing on 

24 its lien. 

25 

26 
1 The Order Granting Petition for Reconsideration was signed by Commissioner Frank M. Brass, who is 

27 now retired. A new panel member has been substituted in his place. 



1 IHSS filed a timely petition for reconsideration of the WCJ's decision. IHSS contended, in 

2 substance, that Dr. Sommer's medical opinions are substantial evidence and co-defendant Liberty Mutual 

3 Insurance Company failed to rebut them, that the WCJ's decision contains "misapplications of legal 

4 principles" and fails to comply with Labor Code section 5313, that IHSS's petitions for reimbursement 

5 and for equal sharing of ongoing medical expenses are supported by competent evidence, and that the 

6 WCJ erred in disallowing IHSS's lien because it is supported by competent evidence. 

7 Liberty Mutual Insurance Company filed an answer. 

8 The WCJ submitted a Report and Recommendation. 

9 FACTUAL BACKGROUND 

10 In ADJ4702564, applicant, while employed as a care provider by Adventist Health, insured by 

11 Liberty Mutual, sustained industrial injury to her lumbar spine on March 22, 1999. In a Stipulated 

12 Award approved February 6, 2001, applicant was awarded further medical care for this injury. 

13 In ADJ6944237, applicant, while employed as a care provider by IHSS, legally uninsured, 

14 sustained industrial injury to her lumbar spine on December 29, 2008. In a Stipulated Award approved 

15 July 23, 2014, applicant was awarded further medical care for this injury. 

16 In the instant proceeding, IHSS seeks to establish that due to the March 22, 1999 injury to 

17 applicant's lumbar spine, Liberty Mutual is partially responsible for the medical treatment provided by 

18 IHSS following the December 29, 2008 injury to applicant's lumbar spine. (See 2 Cal. Workers' Comp. 

19 Practice (Cont. Ed. Bar, March 2017 Update) Supplemental Proceedings, § 23.54, pp. 23-53 through 23-

20 54.) 

21 At trial on December 6, 2016, IHSS claimed reimbursement for medical treatment expense from 

22 Liberty Mutual, in the amount of $117,084.53. According to Exhibit 12, IHSS sought reimbursement for 

23 various classes of treatment expenses incurred during the period February 3, 2009 through September 30, 

24 2016. The classes of treatment expenses claimed by IHSS apparently included treating physician 

25 expenses, in-patient hospital expenses, physical therapy, pharmacy costs, transportation expenses paid to 

26 applicant, medical management, home healthcare, durable medical equipment, laboratory and pathology 

27 expenses, general medical expenses, and nurs~ case manager expenses. IHSS also sought an "order for 

GILBERT, Claudette 2 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

ongoing 50 percent reimbursement for medical benefits to the lumbar spine," and "administrator of 

benefits for lumbar spine should there be a change." (Minutes of Hearing, 12/6/16, p. 2.) 

In claiming reimbursement from Liberty Mutual, IHSS relied upon the medical opinion of Dr. 

Sommer, the Agreed Medical Evaluator ("AME") selected by applicant and IHSS in ADJ6944237. 

Liberty Mutual was not a party to this agreement but eventually had an opportunity to take Dr. Sommer's 

deposition. Dr. Sommer's five narrative reports and two depositions were admitted at trial on December 

6, 2016.1 

Reviewing Dr. Sommer's medical opinions in chronological order, we note that the doctor stated 

in his narrative report dated March 31, 2010: 

The cause of Ms. Gilbert's present situation is, in significant measure, 
from the fall which she sustained on 12129108, presuming that the facts 
about it are accurate as she presented them to me. 

Items to consider, beyond the 12/29/08 industrial fall, include a 
longstanding problem of chronic degenerative disease and scoliosis in the 
low back with ongoing symptoms and a history of treatment, including 
chiropractic care, monitoring visits from Dr. Vance and medication, 
including Neurontin and Darvocet. Included within that picture is a prior 
industrial injury, but that is not the only problem regarding Ms. Gilbert's 
spine from the past. I presume Labor Code 4664 will apply. 

This, however, is a situation in which there is a clear-cut new pathology 
which, from the patient's symptoms and present exam, and seen clearly on 
the comparison of prior MRI with current MRI, is a new herniation at L3-
4 with an extruded fragment. I conclude that approximately 60% of Ms. 
Gilbert's current disability is from the 12/29/08 injury which has caused 
an acute and now subacute chronic right L4 radiculopathy, while 
approximately 40% is from the pre-existent pathology in her back. 

(Exhibit 8, italics added.) 

1 Two of Dr. Sommer's five narrative reports add nothing to our analysis and will not be further 
25 discussed. In a report dated August 30, 2010 (exhibit 7), Dr. Sommer reviewed two pages from 

applicant's deposition that had been missing from a prior record review, but the doctor did not change or 
26 otherwise elaborate upon the opinion expressed in his previous report dated March 31, 2010 (exhibit 8). 

Similarly, in a report dated January 13, 2011 (exhibit 6), Dr. Sommer reviewed additional medical 
27 records and addressed the issue of temporary disability, but the doctor did not comment on 

apportionment of liability for medical treatment. 
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In considering the foregoing report, we note that Dr. Sommer provides no reason for his 

apportioning 60% of applicant's disability to the injury of December 29, 2008. Further, the doctor never 

states that 40% of the disability is due to the prior industrial injury of March 22, 1999. 

Dr. Sommer's first deposition occurred on January 28, 2013. The doctor testified, in relevant 

part, as follows: 

MR. SABIN: We're back on the record. 

Dr. Sommer has reviewed the report of Dr. Trauner of June 19th, 2000. 
Dr. Trauner served as QME with regard to a March 22nd, 1999 injury 
where there was a stipulated award with open medical for the lumbar 
spine. I've asked Dr. Trauner -- excuse me. I've asked Dr. Sommer to 
review the June 19th, 2000 Trauner report and if possible ascertain how 
much of her current condition or current disability would be apportioned 
to the 1999 injury, and as an additional question to what degree the two 
injuries might be able to divide liability for ongoing care to the lumbar 
spme. 

THE WITNESS: Just to make sure the record is accurate, the -- this report 
of Don Trauner's is about an injury of 3/21/99, not 3/22. 

MR. SABIN: Q. Oh. 

A. And - at least that's what his letter says. I don't know the reality of it 
but that's what it says here. 

Q. I'm going by EAMS, a sort of Workers' Compensation [sic], yes. 

A. Okay. 

So it appears that Dr. Trauner awarded or used words of art to define 
disability which are entirely due to the low back and he said there were 
symptoms there, "intermittent, slight becoming moderate with heavy 
work," and he said they preclud~d "heavy lifting and repeated bending." 

On the exam he did note that there was an absent left ankle reflex and 
some sensory changes on the left but thought that was from diabetes, not 
because of an injury to the spine. Otherwise on the exam the only things 
that are there are some limitations of motion, and so in trying to assign a 
retrospective guides rating it would be a DRE pathway and it would be 
from the lumbar table in category II, probably about a mid-range, seven 
percent WPI is what his report I think would most closely approximate, 
and I also note that his final opinion about her disability he said, based on 
her exam she could not resume her prior job without modification to avoid 

GILBERT, Claudette 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

heavy lifting, repeated bending, so he uses that phrase a couple of times, 
and that would say that it's in the old standards a 25 percent rating. 

In terms of future medical treatment, the one thing that we hadn't 
discussed earlier in today's deposition that is important is in a 2007 MRI 
there was some bulging but no herniation at L3-4, whereas currently then 
following the instant 12/08 injury there is frank herniation on the right at 
L3-4 which is quite significant and jibes directly with her exam findings of 
altered patellar reflex, weakness in quadriceps and sensory loss in L4. 

Based on all of that I'd recommend future liability for treatment should be 
two-thirds to the 12/08 and one-third to the 3/99 injury. 

(Exhibit 4, pp. 22-24.) 

In considering the foregoing deposition excerpt, we note that Dr. Sommer again provides no 

reason for his apportioning liability for treatment one-third to the March 22, 1999 injury and two-thirds 

to the December 29, 2008 injury. In fact, the heightened significance Dr. Sommer attached to the "frank 

herniation on the right at L3-4" following applicant's injury of December 29, 2008 seems to undermine 

such a formulation. We further note that other than his cursory review of Dr. Trauner's June 19, 2000 

report, Dr. Sommer gave no reason why he changed his prior opinion, in which he apportioned 60% of 

applicant's disability to the injury of December 29, 2008 and 40% to the preexisting condition of her 

lumbar spine. 

In his report dated April 11, 2013 (exhibit 5), Dr. Sommer stated in relevant part: 

As I discussed on page nine of the 3/31/10 report, apportionment is 
necessary. Approximately 60% of Ms. Gilbert's disability is to th~ 
12/29/08 instant injury and approximately 40% from pre-existing 
pathology in her back. The combined effects [include] that Ms. Gilbert's 
employment was relatively brief, that she had not had symptoms in her 
back until the instant injury of 12/29/08 and that there was a fairly 
extensive degenerative condition extant in the back, obviously over a long 
period of time, leads to my conclusion that there is not a basis for 
cumulative injury. Rather· her disability was from a single injury of 
12/29/08 superimposed on that non-industrial situation. 

26 In reference to the foregoing report, we observe that without explanation, Dr. Sommer reverted to 

27 his initial formulation apportioning 60% of applicant's disability to the December 29, 2008 injury and 
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40% to the preexisting condition of her lumbar spine. Furthermore, Dr. Sommer contradicted the notion 

that the March 22, 1999 injury could be 40% responsible for applicant's treatment for the December 29, 

2008 injury, in that the doctor stated applicant "had not had symptoms in her back until the instant injury 

of 12129108" and "her disability was from a single injury of 12129108 superimposed on that non-industrial 

situation." 

Dr. Sommer had his deposition taken for the last time on January 26, 2015. Dr. Sommer testified, 

in relevant part, as follows: 

Q. So when you saw the applicant in 2013 and issued your 4-11-13 report, 
you issued an opinion on causation and apportionment, and you 
apportioned 60 percent of her condition to her 12-29-08 fall, and 40 
percent of her preexisting degenerative changes; is that right? 

A. Yes. 

Q. Can you explain in more detail the basis of that opinion now? 

A. It goes back, actually, to page 9 of the 3-31-10 report. 

The first full paragraph there says that: 

"The items considered beyond the instant 12-29-08 fall include 
longstanding problems of chronic degenerative disease and 
scoliosis in the low back with ongoing symptoms and the history 
of the treatment including chiropractic treatment and visits with 
Dr. Vance and medication including the Neurontin and 
Darvocet." 

And included within that is a prior industrial injury, but that -
and I meant to refer to the industrial injury -- wasn't the only 
problem. In other words, there were these other things of 
degenerative disease and scoliosis. 

And so, against the back drop then, we do have the advantage in 
this case of having two MRls that show a significant change -
one pre- and one post the instant injury, and I was factoring that 
in as well to my conclusion that -- the majority, i.e., 60 percent of 
it, came from when she fell on 12-29-08, and 40 percent 
preexisted. 

Q. How did you arrive at that split, that 60/40 split? 
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A. I just thought it was most appropriate based on my training, experience 
and knowledge. 

Q. That you thought her condition was 60 percent worse or something like 
that? 

A. I didn't have any thought about that, no. 

Q. Was it just the relative changes, the severity of the changes documented 
on the MRI that led you to make that 60/40 split? 

A. She has a picture of radiculopathy. She has an MRI finding that is 
consistent with it, and she is -- in other words, she has got a current picture 
in which the clinical, the symptoms, and the MRI all fit together, and it is 
really quite significant, and the MRI thing wasn't there before; so, hence, 
it is the majority of the problem at the moment that was my logic. 

But what pre-dated it was also significant. So it wasn't like the majority 
was 90 percent. It is not a 90/10. I thought, approximately, 60/40 was the 
way to go. 

(Exhibit 3, pp. 17-19.) 

Later on in the same deposition, however, Dr. Sommer testified that "the driving force for care" 

was applicant's injury of December 29, 2008: 

Q. So going back to Dr. Trauner's opinion. Do you recall now the nature 
of her 3-22-99 date of injury, or is that something I need to refresh your 
recollection on? 

A. I need some refreshening -- some refreshing. Thank you. 

Q. So I'm quoting from page 1 of Dr. Trauner's 6-19-2000 report: 

"On March 22, 1999, Ms. Gilbert indicates she was transferring a 
patient in her home from a commode to the bed and apparently 
the patient collapsed, and Ms. Gilbert had to move her back into 
her bed and support her as she did so." 

And then it goes on to say that she experienced an onset of low 
back pain over the course of her shift. 

So comparing that instant in severity to her fall on 12-29-08, are 
you able to say anything meaningful about which was more 
significant in her current need for medical care? 
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A. You know, her current need for medical care is such a composite thing. 
It's from when she fell in 12-08, based on then, which occurred against the 
backdrop of a whole bunch of other things, including this injury which 
you just described. 

To me, the driving force for care is the 12-08 [injury]. 

(Exhibit 3, pp. 26-27.) 

At the end of the same deposition (pp. 36-38), Dr. Sommer agreed that he needed to re-review the 

record before supplementing his opinion on apportionment of liability for medical treatment between the 

1999 and 2008 injuries: 

Q. Doctor, I understand that you're struggling on that. I think part of this 
is that you were treated unfairly. 

You were handed a report from Dr. Trauner and asked to do your 
best to split apportionment between one carrier who has an injury in '99 
and one carrier who has an injury in 2008. 

Would you agree that your opinion is not substantial and that you 
would need to review the record in more detail to answer that specific 
question? 

A. I would not object to, again, reviewing all of the materials on this. 

Q. Right. But you didn't consider the apportionment between the 
industrial carriers as part of your evaluation on 7-13, did you? 

A. I did not. 

Q. The first time you were asked to do that was in deposition, and you did 
so off the cuff, right? 

A. I did so after reviewing the report of Dr. Trauner, and it was certainly, 
you know, not done with a long time frame of reviewing Trauner's report 
and the other associated records. 

Q. And you just told me right now that you didn't use Dr. Trauner's report 
to come up with the two-thirds/one-third split; what you relied on was a 
2007 MRI, right? 

A. In terms of future liability, correct. 
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Q. And you would agree that an MRI taken in 2007 doesn't tell you a lot 
about her back condition in '99, does it? 

A. I would agree with that. 

Q. But you're doing the best that you were given by the other party? 

A. Is that a question? 

Q. Would you agree with that statement, Doctor, or would you 
characterize it some other way? 

A. Yes, I did what I could. 

Q. But would you agree that your opinion on the relative shares of liability 
for future medical care is not substantial, and that you need time to review 
the records and issue a more considered opinion? 

A. You know, I guess I'm not comfortable saying that it is insubstantial, 
but I'm always happy to review the material again. 

Q. Why is that, Doctor? Why can't you say -- why do you think that it is 
substantial? 

A. I didn't say I thought it was. I just said that I'm not going to agree that 
it wasn't. 

Q. All right. That's understandable. 

But you would agree that a 2007 MRI doesn't give you information on a 
'99 back condition and to think otherwise would be speculating, right? 

A. I agree with that. [ ... ] 

In his final report dated July 27, 2015 (exhibit 2), Dr. Sommer reviewed the medical record again 

and offered his final opinion on apportionment of liability for medical treatment: 

At issue is my allocation of future medical care two-thirds to the injury of 
12/29/08 and one-third to the injury of 3/22/1999. I have been provided 
additional records and asked to revisit this issue. 

In my deposition taken 1/26/15, it was discussed that during an earlier 
deposition on 12/18/13 I was presented with a report from Dr. Trauner and 
asked to allocate medical care between the two injuries. I was asked if 
being asked on the spot for a determination was appropriate enough to be 
substantial. I did not agree it is not substantial but agreed to that review of 
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records leading to Dr. Trauner's conclusions may be beneficial. 

The records for Liberty Mutual cover the period 10/18/00 through 7/21/14. 

Most of these records were previously reviewed. These records contain 
claim searches for injuries on 2/12/94 to upper extremity, 1/25/95 for 
back, MVA on 1/9/8 [sic] right shoulder and right back, 3/22/99 for back, 
neck, buttock and right leg and MVA on 9/13/02. 

The Liberty Mutual records contain a Medicare Set-Aside Summary dated 
4/13/07 relating to her 3/22/99 injury. There is statement she is currently 
68 and medically stable from her 3/22/99 injury. Continues to receive 
Neurontin and Darvocet. Has not treated with Dr. Vance since 2005. 

A report of Dr. Vance dated 4/16/ 09 indicates back pain issues are the 
same. Therehas been no change in regimen for her back. There is no 
date of injury reference, neither for 1999 [nor] 2008. 

Records of J. Vance MD cover the period 12/30/99 through 7/25/14. 

NOTE: The difficulty with the reports of Dr. Vance is there is no 
reference to which injury he is treating or referencing, whether the 3/22/99 
or 2008 injury. 

The records contain many reports of office visits referencing many body 
parts to include knees, shoulders upper extremities, hips, chest, neck, mid 
and low back. There are x-rnys of right shoulder, right knee, thoracic 
spine, chest and left ribs. 

There is a report dated 1/18/10 where Dr. Vance states she has a new 
injury pending for which he is not the treating physician. He states she 
was stable on her present regimen prior to the injury. The date is not 
given of this new injury. Dr. Vance does state he reviewed old records 
from a neurosurgeon and she apparently has non-specific back pain from 
her 3/22/99 injury. 

NOTE: It seems apparent that Dr. Vance was not aware of the 2008 injury. 
There is no narrative report from Dr. Vance to put all of his treatment in 
perspective. It appears he only treated the 1999 injury, but felt she was 
stable, prior to new injury, for which he gives no date or description of 
new mJury. 

Frankly the records of Dr. Vance provided no clarification of the issue on 
allocation of medical care. 
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Records of WCAB Redding 

These records contain the report of Dr. Trauner dated 6/19/00, which 
indicates several back injuries over the years, the first in 1987. His report 
is for injury occurring 3/22/99, when Ms. Gilbert injured herself 
transferring a patient. Diagnosis is chronic back pain superimposed on 
degenerative disc disease, lumbar spine, without radiculopathy. 
Hypertensive cardiovascular disease. Diabetes mellitus, noninsulin 
dependent. Degenerative arthritis, both knees and hips, by history. In 
Causation and Apportionment he states there were residual symptoms 
from a previous back injury in 1996. However, prior to working for 
Feather River Home Care, she made a "miraculous" recovery to become 
asymptomatic. He does not believe she can return to without modification 
of avoiding heavy lifting and repeated bending activities. 

NOTE: The "miraculous" recovery noted by Dr. Trauner was common 
under the old apportionment guidelines. However, the present LC 4663 
and 4664, provide for apportionment to all causative factors and 
apportionment to prior awards of disability. 

In the WCAB records, the reports of Dr. Trauner and DC Greitzer were 
used to stipulate an award of 34% disability to the spine. 

Using the provision of LC 4664, this award is presumed to carry forward. 

Given these additional records, I revise my percentage of allocation of 
future medical care 50% to the 1999 and prior injuries and 50% to the 
2008 injury. It appears the prior injuries culminating in the more 
significant 1999 injury contributed more to her need for medical care than 
I initially interpreted. However, the 2008 injury was also significant and 
therefore the finding of equal contribution. 

So the parties are clear: this amended future medicine allocation doesn't 
change my conclusion regarding apportionment of disability, which 
remains 60/40 as the 2008 was the more significant injurious event and 
resulted in radiculopathy. 

DISCUSSION 

IHSS is claiming reimbursement for medical treatment benefits allegedly caused by an industrial 

injury to which Liberty Mutual, and not IHSS, was a party. In this circumstance, it is clear that IHSS has 

the burden of proof. (Lab. Code, § 5705.) This burden may be seen as analogous to a lien claimant's 

burden of proving that an injury for which the lien claimant provided medical treatment is industrial. 
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1 (See, e.g., Hand Rehabilitation Center v. Workers' Comp. Appeals Bd. (Obernier) (1995) 34 Cal.App.4th 

2 1204, 1212-1213 [60 Cal.Comp.Cases 289, 291-292], citing Lab. Code, § 3202.5: [Lien claimant has 

3 burden of proving by a preponderance of the evidence that the claim is industrial.]) Similarly, this 

4 burden of proof may be seen as analogous to the burden of proving apportionment of permanent 

5 disability under Labor Code sections 4663 or 4664. In that context, it is clear that the proponent of 

6 apportionment has the burden of proof. (Kopping v. Workers' Comp. Appeals Bd. (2006) 142 

7 Cal.App.4th 1099 [71 Cal.Comp.Cases 1229].) 

8 In this case, IHSS relies upon the medical opinion of Dr. Sommer to prove that the March 22, 

9 1999 industrial injury to applicant's lumbar spine caused up to half of the treatment expense incurred by 

10 IHSS following the December 29, 2008 industrial injury to applicant's lumbar spine. However, we agree 

11 with the WCJ that IHSS's reliance upon Dr. Sommer's opinion is misplaced, because the doctor's 

12 opinion does not rise to the level of substantial evidence. 

13 We noted above that IHSS's burden of proof may be seen as analogous to the burden of proof of 
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Cal.Comp.Cases 604, 621 [Appeals Board en bane],' the Board discussed the nature of substantial 

evidence for purposes of proving apportionment: 

[I]n the context of apportionment determinations, the medical opinion 
must disclose familiarity with the concepts of apportionment, describe in 
detail the exact nature of the apportionable disability, and set forth the 
basis for the opinion, so that the Board can determine whether the 
physician is properly apportioning under correct legal principles. (Ashley 
v. Workers' Comp. Appeals Bd., supra, 37 Cal.App.4th at pp. 326-327; 
King v. Workers' Comp. Appeals Bd., supra, 231 Cal.App.3d at pp. 1646-
1647; Ditter v. Workers' Comp._Appeals Bd., supra, 131 Cal.App.3d at pp. 
812-813.) 

Thus, to be substantial evidence on the issue of the approximate 
percentages of permanent disability due to the direct results of the injury 
and the approximate percentage of permanent disability due to other 
factors, a medical opinion must be framed in terms of reasonable medical 
probability, it must not be speculative, it must be based on pertinent facts 
and on an adequate examination and history, and it must set forth 
reasoning in support of its conclusions. 

GILBERT, Claudette 12 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

For example, if a physician opines that approximately 50% of an 
employee's back disability is directly caused by the industrial injury, the 
physician must explain how and why the disability is causally related to 
the industrial injury (e.g., the industrial injury resulted in surgery which 
caused vulnerability that necessitates certain restrictions) and how and 
why the injury is responsible for approximately 50% of the disability. 

[Footnote omitted.] 
And, if a physician opines that 50% of an employee's back disability is 

caused by degenerative disc disease, the physician must explain the nature 
of the degenerative disc disease, how and why it is causing permanent 
disability at the time of the evaluation, and how and why it is responsible 
for approximately 50% of the disability." 

(Escobedo, 70 Cal.Comp.Cases at 621, italics added.) 

In this case, Dr. Sommer had many opportunities to explain the nature of the spinal disease 

caused by applicant's injury of March 22, 1999, and how and why that injury caused the need for 50% of 

the treatment provided by IHSS following applicant's injury of December 29, 2008. However, Dr. 

Sommer failed to do so. 

In his first report dated March 31, 2010 (closest in time to the second industrial injury), Dr. 

Sommer provided no reason for apportioning 60% of applicant's disability to the injury of December 29, 

2008, and the doctor never stated that the other 40% of the disability was due to the prior industrial injury 

of March 22, 1999. 

When Dr. Sommer's deposition was taken on January 28, 2013, the doctor changed his mind 

about the relative percentages between the two injuries, apportioning liability for treatment one-third to 

the March 22, 1999 injury and two-thirds to the December 29, 2008 injury. Other than his on-the-spot 

review of Dr. Trauner's report dated June 19, 2000, Dr. Sommer gave no reason why he changed his 

prior opinion apportioning 60% of applicant's disability to the injury of December 29, 2008 and 40% to 

the preexisting condition of applicant's lumbar spine. Moreover, Dr. Sommer did not specify how and 

why this 40% was directly attributable to applicant's injury of March 22, 1999. 

In his next narrative report dated April 11, 2013, Dr. Sommer confused the issue even more. 

Without explanation, Dr. Sommer returned to his original opinion apportioning 60% of applicant's 

disability to the December 29, 2008 injury and 40% to the preexisting condition of her lumbar spine. Dr. 
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1 Sommer also remarked that applicant "had not had symptoms in her back until the instant injury of 

2 12/29108" and "her disability was from a single injury of 12129108 superimposed on that non-industrial 

3 situation." These remarks undermine the theory that the prior industrial injury of March 22, 1999 was 

4 partly responsible for applicant's need for treatment following the December 29, 2008 injury. 

5 When Dr. Sommer was deposed on January 26, 2015, he testified that his "60140 split" was the 

6 "most appropriate" based on his training, experience and knowledge, and that based on a MRI done in 

7 2007 and applicant's "picture of radiculopathy" after the injury of December 29, 2008 injury, "60140 was 

8 the way to go." Again, however, Dr. Sommer never explained how and why the prior injury of March 

9 22, 1999 caused the need for medical treatment after the December 29, 2008 injury, and in the end the 

10 doctor agreed that "a 2007 MRI doesn't give you information on a '99 back condition and to think 

11 otherwise would be speculating[.]" 

12 Thereafter, Dr. Sommer reviewed additional records and issued a final narrative report dated July 

13 27, 2015. The doctor concluded: "I revise my percentage of allocation of future medical care 50% to the 

14 1999 and prior injuries and 50% to the 2008 injury. It appears the prior injuries culminating in the more 

15 significant 1999 injury contributed more to· her need for medical care than I initially interpreted. 

16 However, the 2008 injury was also significant and therefore the finding of equal contribution. [~ So the 

17 parties are clear: this amended future medicine allocation doesn't change my conclusion regarding 

18 apportionment of disability, which remains 60140 as the 2008 was the more significant injurious event 

19 and resulted in radiculopathy." 

20 We observe that Dr. Sommer confused matters even further by assigning different apportionment 

21 ratios to future medical care (50150) and disability (60140) as between the two industrial injuries, and the 

22 doctor did so without any clear medical explanation. The fatal flaw, as before, is that Dr. Sommer did 

23 not explain the exact nature of the problem with applicant's lumbar spine following the injury of March 

24 22, 1999, and how and why it caused the need for medical treatment nearly ten years later, following the 

25 industrial injury of December 29, 2008. Similarly, Dr. Sommer did not explain how and why the March 

26 22, 1999 industrial injury is responsible for 50% of "future medical care." 

27 Ill 
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1 With a gap of ten years between industrial injuries, it may have been impossible for the most 

2 learned of medical minds to establish that the earlier injury caused the need for medical treatment 

3 following the later injury. Here, Dr. Sommer repeatedly changed his mind in formulating ratios of 

4 disability or liability between the two industrial injuries. At one point, the doctor also conceded his 

5 opinion was the product of speculation. Most importantly, Dr. Sommer never described the exact 

6 condition of applicant's lumbar spine after the March 22, 1999 injury, and he never explained how and 

7 why that condition caused the need for treatment after the December 29, 2008 injury. 

8 For all the reasons discussed above, we conclude that IHSS failed to meet its burden of proving it 

9 is entitled to any reimbursement from Liberty Mutual or to any contribution from Liberty Mutual for 

10 ongoing medical expenses incurred by IHSS with respect to the December 29, 2008 injury. Accordingly, 

11 we will affirm the Findings and Order issued by the WCJ on January 11, 2017. 

12 Ill 

13 Ill 

14 Ill 

15 Ill 

16 Ill 

17 Ill 

18 Ill 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 For the foregoing reasons, 

2 IT IS ORDERED, as the Decision After Reconsideration of the Workers' Compensation 

3 Appeals Board, that the Findings and Order of January 11, 2017 is AFFIRMED. 

4 

5 

6 

7 

8 

9 

10 I CONCUR, 

11 

12 

CHAIR 13 

14 

15 

16 

17 

18 

JHERINE ZALEWSKI 

ANNE SCHMITZ 

WORKERS' COMPENSATION APPEALS BOARD 

19 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

20 APR 1 7 2018 
21 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 
22 

23 CLAUDETTE GILBERT 
HANNA BROPHY 

24 HARLEY MERRITT 

25 LAUGHLIN FALBO 

26 

27 JTL/bea 
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2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 ENRIQUE HERRERA, 

5 

6 

Applicant, 

vs. 

7 MAPLE LEAF FOODS; U.S. FIRE 
INSURANCE COMPANY (Administered by 

8 CRUM & FORSTER INSURANCE); & ALEA 
NORTH AMERICAN INSURANCE 

9 COMP ANY (Administered by TRIST AR RISK 
MANAGEMENT), 

10 

11 
Defendants. 

Case Nos. ADJ4258585 (OXN 0130492) 
ADJ220258 (OXN 0130487) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

12 We previously granted reconsideration to further study the factual and legal issues. This is our 

13 Decision After Reconsideration. 

14 Applicant, Enrique Herrera, defendant, U.S. Fire Insurance Company (U.S. Fire), and defendant, 

15 Alea North American Insurance Company (Alea), each filed petitions seeking reconsideration of the 

16 Findings and Award in Case No. ADJ4258585 issued by the workers' compensation administrative law 

17 judge (WCJ) on June 19, 2015 and of the Amended Findings and Award in Case No. ADJ220258 issued 

18 by the WCJ on June 30, 2015. 

19 In the June 19, 2015 decision in Case No. ADJ4258585, the WCJ found that applicant sustained 

20 industrial injury to his back, gastrointestinal system, psyche, right shoulder, left shoulder, left index finger, 

21 lumbar spine, neck (cervical spine), and headaches while employed as a baker by Maple Leaf Foods from 

22 October 15, 2002 through January 2, 2003. The WCJ further found that this injury caused temporary 

23 disability from January 3, 2003 through and including February 21, 2007 and that it caused 68% permanent 

24 disability after apportionment. 

25 In the June 30, 2015 decision in Case No. ADJ220258, the WCJ found that applicant sustained 

26 industrial injury to his right index finger, right shoulder, lumbar spine, cervical spine, psyche, 

27 gastrointestinal system, and headaches while employed as a baker by Maple Leaf Foods from October 15, 



1 2002 through January 2, 2003 [sic], rather than an October 15, 2002 specific injury as stipulated by the 

2 parties. The WCJ further found that this injury caused temporary disability from January 3, 2003 through 

3 and including February 21, 2007 and that it caused 39% permanent disability after apportionment. 

4 Alea's petition for reconsideration filed on July 7, 2015 in Case No. ADJ4258585 contends that: 

5 (1) the date of birth used in the WCJ's rating instructions is inconsistent with the date stipulated by the 

6 parties; 1 (2) the only orthopedic injury sustained by applicant from October 15, 2002 through January 2, 

7 2003 was to his lumbar spine; (3) applicant's only injury in the cumulative trauma claim was to the lumbar 

8 spine and, therefore, it was error to apportion 80% of applicant's internal permanent disability to the 

9 cumulative injury; (4) applicant's only injury in the cumulative trauma claim was to the lumbar spine and, 

10 therefore, it was error to apportion 80% of applicant's psychiatric permanent disability to the cumulative 

11 injury; and (5) the WCJ erred in finding greater permanent disability for the October 15, 2002 through 

12 January 2, 2003 cumulative injury than for the October 15, 2002 specific injury. 

13 U.S. Fire's petition for reconsideration filed on July 14, 2015 in both cases contends that: (1) the 

14 Amended Findings and Award in Case No. ADJ220258 incorrectly finds a cumulative trauma from 

15 October 15, 2002 through January 2, 2003, rather than an October 15, 2002 specific injury as stipulated by 

16 the parties; (2) the date of birth used in the WCJ's rating instructions in both cases is inconsistent with the 

17 date stipulated by the parties; (3) it was error ~~r the WCJ to issue separate awards of temporary disability 

18 indemnity for a concurrent time period in both cases. 

19 Applicant's petition for reconsideration filed on July 24, 2015 in both cases contends that: (1) based 

20 on the opinions of Jeffrey A. Hirsch, M.D., the agreed medical evaluator (AME) in internal medicine, 80% 

21 of applicant's gastrointestinal permanent disability should have been apportioned to the October 15, 2002 

22 specific injury, 20% to non-industrial causation, and 0% to the cumulative injury; (2) based on the opinions 

23 of Morrison S. McDavid, M.D., and Andrew L. Sew Hoy, M.D., the AMEs in orthopedics, 100% of 

24 applicant's cervical spine permanent disability and 40% of his lumbar spine permanent disability should 

25 have been apportioned to the October 15, 2002 specific injury; (3) the disability evaluation specialist (rater) 

26 

27 To protect applicant's privacy, we shall not refer to the actual date of his birth in this opinion. (See Lab. 
Code,§ 138.7(a). 
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1 failed to issue a rating for applicant's finger/grip loss disability for either injury, despite the WCJ's 

2 instructions to rate and apportion these body parts; (4) the WCJ's rating instructions contained a clerical 

3 error regarding applicant's age; (5) the Amended Findings and Award in Case No. ADJ220258 incorrectly 

4 finds a cumulative trauma from October 15, 2002 through January 2, 2003, rather than an October 15, 2002 

5 specific injury as stipulated by the parties; (6) based on the opinions of Thomas E. Preston, M.D., the AME 

6 in psychiatry, 100% of applicant's psychiatric permanent disability should have been apportioned to the 

7 October 15, 2002 specific injury; and (7) proper apportionment of applicant's permanent disabilities to his 

8 October 15, 2002 specific injury in Case No. ADJ220258 will result in a life pension for applicant in that 

9 case.2 

10 The WCJ issued a separate Report and Recommendation on Petition for Reconsideration (Report) 

11 regarding each of the three petitions for reconsideration. U.S. Fire filed answers to the petitions for 

12 reconsideration filed by Alea and applicant. 

13 We have reviewed the record, the allegations of the three petitions for reconsideration and of U.S. 

14 Fire's two answers, and the contents of the WCJ's three Reports. Based on our review and for the reasons 

15 we shall explain, we will rescind both the June 19, 2015 Findings and Award in Case No. ADJ4258585 

16 and the June 30, 2015 Amended Findings and Award in Case No. ADJ220258 and issue a new Joint 

17 Findings and Award that, among other things, finds that applicant's combined permanent disability in both 

18 cases is 83% after non-industrial apportionment, based on the "cannot parcel out" exception outlined in 

19 Benson v. Workers' Comp. Appeals Bd. (2009) 170 Cal.App.4th 1535, 1560 [74 Cal.Comp.Cases 113] 

20 

21 

22 

23 

24 

25 

26 

27 

2 Applicant's July 24, 2015 petition for reconsideration is untimely with respect to the WCJ's June 19, 2015 
decision in Case No. ADJ4258585, having been filed well over 25 days after that decision. (Lab. Code, §§ 5900(a), 
5903; Cal. Code Regs., tit. 8, § 10507(a)(l).) The July 24, 2015 petition, however, is timely with respect to the 
WCJ's June 30, 2015 decision in Case No. ADJ220258. 

Nevertheless, when the Appeals Board grants reconsideration concerning a point timely raised in a petition 
for reconsideration, it not only may but must also grant reconsideration concerning a point not timely raised but 
inextricably interwoven with the point on which it did grant reconsideration. (General Insurance Co. of America v. 
Workers' Comp. Appeals Bd. (Sale) (1980) 104 Cal.App.3d 278, 279, 282-285 [45 Cal.Comp.Cases 403].) Here, 
the points applicant failed to timely raise with respect to the WCJ's June 19, 2015 decision in Case No. ADJ4258585 
are inextricably interwoven with the points he timely raised with respect to the WCJ's June 30, 2015 decision in 
Case No. ADJ220258, as well as with the points timely raised by both defendants' petitions for reconsideration. 
Accordingly, we will address all the points raised in applicant's July 24, 2015 petition with respect to the June 19, 
2015 decision in Case No. ADJ4258585. 
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(Benson). Specifically, we conclude that where some aspects of the industrially-caused pennanent 

2 disability from two or more separate industrial injuries cannot be parceled out because this disability is 

3 inextricably intertwined (in this case, the psychiatric and gastrointestinal disability), then a combined 

4 permanent disability award must issue even though other aspects of the industrially-caused permanent 

5 disability from those injuries can be parceled out with reasonable medical probability (in this case, the 

6 orthopedic disability). 

7 I. BACKGROUND 

8 This matter was submitted for decision based on the parties' stipulations, applicant's testimony, 

9 and the various medical reports and depositions transcripts that were admitted in evidence. 

10 In Case No. ADJ220258, the parties stipulated that applicant sustained industrial injury to his right 

11 index finger, right shoulder, lumbar spine, cervical spine, and psyche while employed as a baker by Maple 

12 Leaf Foods on October 15, 2002. They also stipulated that U.S. Fire was the insurance carrier having 

13 coverage for this injury. As relevant here, the disputed issues were: (1) injury to applicant's gastrointestinal 

14 system, headaches, and upper extremities; (2) appiicant's period of temporary disability (with applicant 

15 claiming temporary disability from October 15, 2002 throµgh March 4, 2009); (3) pennanent disability; 

16 and (4) apportionment. 

17 In Case No. ADJ4258585, the parties stipulated that applicant sustained industrial injury to his 

18 back, gastrointestinal system, and psyche while employed as a baker by Maple Leaf Foods from October 

19 15, 2002 through January 2, 2003. They also stipulated that U.S. Fire had coverage from October 15, 2002 

20 through November 30, 2002 and that Alea had coverage from December 1, 2002 through January 2, 2003. 

21 As relevant here, the disputed issues were: ( 1) injury to applicant's upper extremities, neck, and headaches; 

22 (2) applicant's period of temporary disability (with applicant claiming temporary disability from October 

23 15, 2002 through March 4, 2009); (3) pennanent disability; and (4) apportionment. 

24 Although there was some variation in applicant's April 9, 2015 trial testimony and the various 

25 medical reports admitted at trial, the following appears to be the basic history. 

26 Applicant worked as a baker at Maple Leaf Bakery. On October 15, 2002, he was trying to fix a 

27 box-sealing machine. His right arm/hand got caught in the machine and he jerked it several times to get it 
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free. In doing so, he lacerated tendons in his right index finger. He also experienced pain in the right neck, 

right shoulder, and low back due to his twisting motions while trying to free his hand. On October 17, 

2002, he had surgery to repair the tendons in his right index finger. About one week after his surgery, he 

returned to work while wearing a cast. He initially performed light duty office work until the cast was 

removed about two months later. He then was put on a job operating two bread machines. Both his office 

work with the cast and his subsequent job operating two bread machines aggravated his neck, low back, 

right shoulder, and both hands. He also developed headaches and depression. His physician took applicant 

off work, with his last day being January 2, 2003. On October 6, 2003, he had arthroscopic right shoulder 

surgery. Eventually, an orthopedic surgeon recommended back surgery, but applicant declined it. 

At trial, numerous medical exhibits were admitted in evidence. Although we have considered all 

the medical evidence, we will focus on the reports and deposition transcripts of the various AMEs. This 

is partly because, unless there is good reason to find an AME's opinion unpersuasive, AMEs are ordinarily 

followed because of their presumed expertise and neutrality. (Pearson Ford v. Workers' Comp. Appeals 

Bd. (Hernandez) (2017) 16 Cal.App.5th 889, 892, fn. 1 [82 Cal.Comp.Cases 1105]; Power v. Workers' 

Comp. Appeals Bd. (1986) 179 Cal.App.3d 775, 782 [51Cal.Comp.Cases114].) It is also partly because 

the WCJ relied on the AMEs and none of the petitions for reconsideration significantly challenge this 

reliance. 

We will begin with the reports an~ deposition transcript of Dr. McDavid, the original AME in 

orthopedics. 

In his initial report of June 15, 2004, Dr. McDavid diagnosed applicant to have laceration of the 

extensor tendon of the right index finger, surgically treated; neuromusculoligamentous strain of the right 

shoulder, probable brachia plexus injury plus impingement of the shoulder, the latter being surgically 

treated; and degenerative disk disease of the lumbar spine, multiple level with right lower extremity 

radiculopathy. (Dr. McDavid's 6/15/04 report, at p. 8 [WCAB Exh. Q].) Among other things, Dr. McDavid 

said: 

... As best as we can make out of it, at the time of his injury in October 2002, his right 
hand was caught in the machine which lacerated the right index finger. He jerked at his 
arm to try and get it loose, injuring the right shoulder including the brachia! plexus. It 
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sounds like he twisted his lumbar spine at that time. The extensor tendon of the index 
finger was repaired. In a couple of days, he went back to work. He was operating two 
different machines. It sounds like he was moving repeatedly from one machine to 
another and likely traumatized his low back further with that event as well as having 
further problems with his right shoulder .... [~] ... He has undergone a decompressive 
surgery for [his right shoulder]. 

(Id., at pp. 8-9.) 

Dr. McDavid found that applicant's various orthopedic conditions were permanent and stationary with 

specified factors of subjective and objective disability. With respect to applicant's right shoulder, Dr. 

McDavid stated that applicant has "a work capacity limitation for avoidance ofrapid, repetitive movements 

plus stressful push/pull" and that "[h]e should do no overhead activities and should avoid heavy lifting." 

(Id., at p. 9.) With respect to apportionment, Dr. McDavid said that applicant's right shoulder "problem is 

associated with the specific injury of October 2002." (Id.). Dr. McDavid also declared that applicant has 

lumbar spine "disability precluding heavy lifting, repeated bending and stooping," adding that applicant's 

"ability for sitting is limited to about 1-Yz hours following which he would have to get up and move around 

for 10 or 15 minutes." (Id.) With respect to apportionment of the lumbar spine disability, Dr. McDavid 

said: "We believe the problem with this lumbar spine started with the event of October 2002. We would 

apportion 30% to it and then 70% to cumulative trauma as he continued working on up [into] January 

2003." (Id.) Finally, Dr. McDavid found some right index finger permanent disability and indicated that 

applicant was precluded from "repeated power-gripping." (Id., at p. 10.) With respect to apportionment, 

Dr. McDavid said that applicant's right index finger "problem is associated with the specific injury of 

October 2002." (Id.) 

Dr. McDavid was deposed on November 3, 2004 [WCAB Exh. H]. At his deposition, Dr. McDavid 

observed that, at the time of the October 15, 2002 specific injury, applicant got his hand caught in a bakery 

machine and jerked it several times to get it free. Dr. McDavid said that "it's reasonable to think that he 

jerked his shoulder, had pain on the right side of his neck, ... [and] twisted his spine [causing the] onset of 

some degree of pain in the low back." (Dr. McDavid's 11/3/04 deposition, at 8:8-8:20.) Dr. McDavid 

further said that, when applicant returned to work, he was operating two bread machines and "then he had 

more trouble with his right shoulder and low back [and] so that's why with the low back I entertained 
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1 apportionment," i.e., 30% to the specific injury and 70% to the cumulative trauma. (Id., at 8:21-9:4; see 

2 also 9:5-9: 11 & 10:20-11 :4.) In this regard, Dr. McDavid noted that applicant's work operating two bread 

3 machines, as well as making bread and pulling shelves in and out of the ovens, caused increased low back 

4 difficulties and was enough to cause continuous trauma to his back. (Id., at 13:12-13:25.) Although Dr. 

5 McDavid acknowledged that applicant had MRI evidence of degenerative disc disease, he further stated "I 

6 just don't think we can apportion to something other than the injury with a man this young" and it is "most 

7 probably" the case that applicant's low back disability is due to the specific injury and the cumulative 

8 trauma. (Id., at 14:1-18:21.) With respect to the neck and right shoulder, Dr. McDavid stated that these 

9 conditions were attributable to the jerking he did to pull his right hand out of the machine on October 15, 

10 2002. (Id., at 11:5-13:11.) 

11 Dr. McDavid reevaluated applicant and, on January 25, 2005, issued a supplemental report [WCAB 

12 Exh. P]. He declared that applicant's "low back appears to have significantly worsened since we saw him 

13 in June 2004" and that applicant "is a surgical candidate requiring surgery at two levels in the lower lumbar 

14 spine." (Dr. McDavid's 1125/05 report, at p. 4.) Dr. McDavid stated, therefore, that applicant is now 

15 temporarily disabled. He reiterated his belief that applicant's "low back problem is associated with a 

16 specific injury of October 2002 plus cumulative trauma that occurred on up until he stopped working in 

17 January 2003." (Id.) 

18 On June 14, 2005, Dr. McDavid issued another supplemental report after reevaluating applicant 

19 [WCAB Exh. O]. In this report, Dr. McDavid notes that applicant's low back complaints have worsened 

20 but that applicant declined recommended back surgery, so his lumbar spine is permanent and stationary. 

21 Dr. McDavid declared that applicant now has "disability precluding heavy work" and that "his ability for 

22 standing, sitting and walking is about half-hour; following which he will have to change to another attitude 

23 for 10 or 15 minutes." (Dr. McDavid's 6/14/05 report, at p. 4.) Dr. McDavid's opinion regarding 

24 apportionment of applicant's low back disability remained the same, i.e., he stated: "With regard to the 

25 question of apportionment for the lumbar spine, we would apportion 30% to the October 2002 specific 

26 event and 70% to cumulative trauma on up until he stopped working in January 2003. We know of no 

27 non-industrial factors regarding apportionment." (Id.) 
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On February 5, 2006, Dr. McDavid issued his last report, which was a record review without a 

reevaluation [WCAB Exh. N]. He concluded: "In the end, ... I have no change with regard to opinions as 

previously expressed." (Dr. McDavid's 215106 report, at p. 4.) 

Thereafter, Dr. McDavid no longer acted as the AME in orthopedics. Instead, the parties utilized 

Dr. Sew Hoy as the orthopedic AME. 

In his March 4, 2009 report [WCAB Exh. ZZ], Dr. Sew Hoy diagnosed applicant to have: 

( 1) laceration of the dorsal aspect of the right index finger with division of the extensor tendon right index 

finger, surgically repaired; (2) residuals of musculoligamentous strain, tendinitis and probable 

impingement syndrome right shoulder, status post arthroscopic subacromial decompression on October 6, 

2003; (3) probable neurological traction injury resulting in supraspinatus atrophy of the right shoulder; 

( 4) residuals of musculoligamentous strain of the right shoulder; and ( 5) residuals of musculoligamentous 

strain of the lumbosacral spine and disc protrusions of the lumbosacral spine with radiating complaints 

down both lower extremities. (Dr. Sew Hoy's 314109 report, at p. 24.) Dr. Sew Hoy stated that applicant 

"sustained injuries to his right index finger, right shoulder, cervical spine, and lumbosacral spine as a result 

of the industrial injury." (Id.) Dr. Sew Hoy found periods of temporary total and temporary partial 

disability until applicant "reached a point of maximum medical improvement two years after the date of 

the surgical procedure to his right shoulder, that is, on 10/6/05." (Id.) Dr. Sew Hoy listed various subjective 

and objective factors of disability, and also stated: 

With regard to the right index finger and right hand, Mr. Herrera is able to work with a 
prophylactic restriction of no repetitive or forceful gripping and grasping, and no 
repetitive fine manipulation, contemplating on a prophylactic basis a 50 percent loss of 
pre-injury capacity for those tasks. 

*** 
Mr. Herrera, with regard to the right shoulder, is able to work with a prophylactic 
restriction of no heavy lifting, and no repetitive work with the right upper extremity at 
or above shoulder level, contemplating on a prophylactic basis a 50 percent loss of pre
injury capacity for those tasks. 

*** 
Mr. Herrera, with regard to the cervical spine, is able to work with a prophylactic 
restriction of no very heavy lifting and no very prolonged work with the neck in a fixed 
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position at the limits of motion. 

*** 
... 

Mr. Herrera, with regard to the lumbosacral spine, is able to work with a prophylactic 
restriction of no heavy lifting, no repetitive bending and stooping, contemplating on a 
prophylactic basis a 50 percent loss of pre-injury capacity for those tasks, with a further 
prophylactic restriction of no prolonged standing and walking, contemplating on a 
prophylactic basis that Mr. Herrera should not be required to stand or walk for more 
than 45 minutes without a 15 minute period off his feet. 

*** 

There is not good information available that Mr. Herrera had any significant 
degenerative change in his musculoskeletal system prior to the date of injury. 
Apportionment with regard to the right index finger, right shoulder, and cervical spine 
relates 100 percent to the incident of 10/15/02. Apportionment with regard to the 
lumbar spine relates 40 percent to the incident of 10/15/02 and 60 percent to a period 
of continuous trauma from 10/15/02 to 1 /2/03. 

(Id., at pp. 25-26.) 

Dr. Sew Hoy was deposed on May 3, 2010 [WCAB Exh. I]. There, Dr. Sew Hoy testified that it is 

reasonable to conclude that applicant injured his low back on October 15, 2002. (Dr. Sew Hoy's 5/3/10 

deposition, at 6:7-8:13.) He also found no basis to apportion any of applicant's low back disability to 

non-industrial causation. (Id., at 9:4-12:20.) Dr. Sew Hoy also opined that applicant injured his neck on 

October 15, 2002. (Id., at 12:21-15:8; 18:23-19:6.) Dr. Sew Hoy testified, however, that applicant suffered 

no neck injury or disability as the result of his cumulative trauma. (Id., at 15:9-16:21; 20:23-21:2.) 

Ultimately, Dr. Sew Hoy stated that he had no changes to the opinions or conclusions of his March 4, 2009 

report. (Id., at21:10-21:16.) 

Applicant was also evaluated by Dr. Hirsch as the AME in internal medicine. 

Dr. Hirsch's January 31, 2012 report diagnosed applicant to have multi-factorial gastrointestinal 

illness (including hiatal hernia/reflux disease and gastritis). (Dr. Hirsch's 1/31112 report, at p. 10 [WCAB 

Exh. Z].) As to causation, Dr. Hirsch said, amgng other things: 

... Individuals who experience significant musculoskeletal pain and/or anxiety can 
develop acid-related upper GI disorders. Such individuals can develop increased 
acidity to the gastric milieu, more pronounced episodes ofreflux, and/or inappropriate 

HERRERA, Enrique 9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

decrease in tone of the. lower esophageal sphincter. Also, Mr. Herrera used large 
quantities of non-steroidal anti-inflammatory drugs (NSAID's) over the years. These 
drugs are very useful as analgesic and anti-inflammatory medications. However, their 
mechanism of action is comprised of inhibition of prostaglandin synthesis. Inhibition 
of prostaglandin synthesis in the inflamed and painful tissues leads to decrease in pain 
and other problems. Inhibition of the same chemical messengers in the upper GI tract 
lining impedes the GI tract's ability to protect itself from the corrosive effect of gastric 
acid. Thus, long-term use or high-dose use of NSAID's is associated with a greatly 
increased risk of acid-related upper GI symptomatology. 

(Id., at p. 11.) 

Dr. Hirsch declared applicant to be permanen~ and stationary from an internal medicine standpoint with 

subjective and objective factors of disability and with a prophylactic preclusion from exposure to undue or 

excessive stress. (Id., at pp. 24-25.) With respect to apportionment, Dr. Hirsch said: "80% of the permanent 

disability caused by chronic hypertension [sic] is industrial and 20% is non-industrial." (Id., at p. 25 [italics 

added].) Furthermore, with respect to apportionment, Dr. Hirsch also stated: 

In light of the Benson decision, it is appropriate to comment as to how apportionment 
might be allocated between different dates of injury. The manner by which Mr. 
Herrera's occupation contributed to these problems in the field oflntemal Medicine is 
not amenable to separation based on various dates of injury. It would require 
speculation to allocate specific levels of apportionment to each date of injury. 100% of 
the permanent industrial disability is attributed [sic] specific injury of October 15, 
2002. 

(Id., at p. 24.) 

In his April 24, 2012 report [WCAB Exh. Y], Dr. Hirsch stated that the apportionment opinion at 

page 25 of his January 31, 2012 report was incorrect and that it should have read: "80% of the permanent 

disability caused by the upper gastrointestinal illness is industrial and 20% is non-industrial." (Dr. Hirsch's 

4124112 report, at p. 2 [italics added].) Dr. Hirsch did not otherwise change his apportionment opinion.3 

Applicant was additionally evaluated by Dr. Preston as the AME in psychiatry. 

Ill 

26 Dr. Hirsch also issued supplemental reports of November 25, 2013 [WCAB Exh. XJ, January 15, 2014 
[WCAB Exh. WJ, July 7, 2014 [WCAB Exh. VJ, August 13, 2014 [WCAB Exh. UJ, October 24, 2014 [WCAB 

27 Exh. TJ, December 9, 2014 [WCAB Exh. SJ, and January 14, 2015 [WCAB Exh. R]. These reports, as relevant 
here, did not change his previously stated opinions. 
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In his June 25, 2013 report [WCAB Exh. M], Dr. Preston diagnosed applicant to have "Major 

Depressive Disorder, Moderate." (Dr. Preston's 6125113 report, at p. 31.) Dr. Preston also gave applicant 

a Global Assessment of Functioning rating of 51, stating that applicant has "moderate depression, 

distressed and vague perceptual symptoms." (Id., at p. 32.) Dr. Preston observed that applicant's "Major 

Depressive Disorder ... is characterized by depressed mood nearly every day, insomnia, loss of energy, 

feelings of worthlessness and diminished interest and pleasure in most activities [and] [h]e also suffers a 

chronic pain syndrome .... " (Id., at p. 33 .) Dr. Preston found no periods of temporary total psychiatric 

disability. (Id.) With respect to Work Function Impairments, Dr. Preston found very slight to slight 

impairment in Work Functions 1 and 2 (ability to comprehend and follow instructions and ability to 

perform simple and repetitive tasks); slight impairment in Work Functions 4, 5, and 6 (ability to perform 

complex or varied tasks, ability to relate to other people beyond giving and receiving instructions, and 

ability to influence people); slight to moderate impairment in Work Functions 7 and 8 (ability to make 

generalizations, evaluations or decisions without immediate supervision and ability to accept and carry out 

responsibilities for direction, control and planning); and slight to moderate to moderate impairment in 

Work Function 3 (ability to maintain a work pace appropriate to a given workload). (Id., at pp. 33-34.) 

With respect to causation, Dr. Preston stated: "The predominant cause of the applicant's psychiatric injury 

is his orthopedic condition and the pain and limitations associated with it." (Id., at p. 35.) With regard to 

apportionment, Dr. Preston declared: 

Ill 

Ill 

Ill 

In accordance with Labor Code §4663, I have considered all causes of the applicant's 
psychiatric disability. I would apportion 80% of the applicant's psychiatric disability 
to his orthopedic condition. This aspect of his disability would be apportioned along 
the lines of orthopedic apportionment. I would apportion 10% to his internal medical 
problems, including his gastrointestinal distress, and the other disorders diagnosed by 
the agreed internal medical examiner. This aspect of his disability would be 
apportioned along the lines of internal medical apportionment. I would apportion 10% 
of the applicant's psychiatric disability to his headaches. These are apparently 
currently in the process of being evaluated. 
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In accord with Benson, there are two injuries claimed. It is not possible to parse out 
the disability arising from the specific injury of 10/15/02 and the brief cumulative 
trauma injury for the period during which he worked until he last worked in early 2003 
without speculating. These injuries are inexorably intertwined. 

(Id., at p. 35.)4 

Applicant was also evaluated by Dr. Furst as the AME in neuropsychology. Dr. Furst issued a 

single report, dated September 16, 2014 [WCAB Exh. YY]. In that report, Dr. Furst deferred to Dr. 

Preston's opinions regarding applicant's Major Depressive Disorder, psychiatric disability, and 

apportionment. (Dr. Furst's 9/16/14 report, at p. 64.) Dr. Furst, however, also commented that "I find 

[applicant's] presentation [to be] entirely consistent with the earlier conclusions of Dr. Preston." (Id.) Dr. 

Furst then stated, "I assume that the current neuropsychological evaluation was for the specific purpose of 

evaluating the applicant's cognitive status, with regard to his memory complaints and recent surgical 

history." (Id., at p. 65.) Dr. Furst concluded that applicant's neurocognitive testing scores "were not 

indicative of any clear impairment," that is "memory complaint is likely secondary to his clinical 

depression," "I do not see any indication of a cognitive disorder from brain dysfunction," and "[t]here is 

no objective evidence of memory or cognitive dysfunction from any other cause." (Id.) 

This completes our summary of applicant's trial testimony and of the various reports and deposition 

transcripts of the several AMEs admitted in evidence at trial. 

Following trial, the WCJ issued two sets of formal rating instructions, one for the specific injury 

and one for the cumulative injury. 

Both sets of instructions listed subjective and objective factors of disability and work preclusions 

under the April 1997 Schedule for Rating Permanent Disabilities (1997 Schedule). 5 The factors of 

disability in the WCJ's rating instructions for applicant's right shoulder, right index finger, lumbar spine, 

and cervical spine were consistent with the March 4, 2009 report of Dr. Sew Hoy, the second AME in 

orthopedics. The factors of disability for the psyche were consistent with the June 25, 2013 report of Dr. 

4 Dr. Preston also issued supplemental reports of March 4, 2014 [WCAB Exh. L], July 7, 2014 [WCAB Exh. 
K], and November 28, 2014 [WCAB Exh. J] that, as relevant here, did not change his previously stated opinions. 
5 None of the parties' petitions for reconsideration dispute utilization of the 1997 Schedule. The 1997 
Schedule may be found at http://www.dir.ca.gov/dwc/pdr1997.pdf. 

HERRERA, Enrique 12 



1 Preston, the AME in psychiatry. The gastrointestinal factors of disability were consistent with the January 

2 31, 2012 report of Dr. Hirsch, the AME in internal medicine. 

3 In addition, both sets of rating instructions addressed apportionment. 

4 The WCJ instructed the rater to apportion all of the right shoulder and right index finger disability 

5 to the October 15, 2002 specific injury. This is consistent with the opinion of Dr. Sew Hoy as well as that 

6 of Dr. McDavid, the first AME in orthopedics. 

7 The WCJ instructed the rater to apportion 70% of the lumbar spine disability to the cumulative 

8 injury through January 2, 2003 and 30% to the October 15, 2002 specific injury. This is consistent with 

9 the June 15, 2004 and subsequent opinions of Dr. McDavid, the first AME in orthopedics.6 

10 The WCJ instructed the rater to apportion 70% of applicant's cervical spine disability to the 

11 cumulative injury through January 2, 2003 and 30% to the October 15, 2002 specific injury. As will be 

12 discussed later, the basis for this cervical spine apportionment instruction is not clear. 

13 The WCJ instructed the rater to apportion 80% [sic] of the gastrointestinal disability to the 

14 cumulative trauma through January 2, 2003 and 30% [sic] to the specific injury of October 15, 2002. We 

15 presume that these 80%/30% apportionment instructions constituted clerical error. 

16 Finally, the WCJ directed the rater to apportion 100% of the psychiatric disability to the cumulative 

17 injury through January 2, 2003. 

18 Subsequently, the rater issued recommended ratings in each case that followed the WCJ's rating 

19 instructions, including those with respect to apportionment. 

20 For the cumulative injury through January 2, 2003 in Case No. ADJ4258585, the rater found 68% 

21 permanent disability after application of the multiple disabilities table (MDT), although the rater 

22 incorrectly utilized a "l 0-15-02" date of injury for the cumulative injury claim. 

23 For the October 15, 2002 specific injury in Case No. ADJ220258, the rater found 43% permanent 

24 disability after application of the MDT. 

25 

26 
6 The WCJ's instructions did not follow the March 4, 2009 opinion of Dr. Sew Hoy, the second orthopedic 

27 AME, who opined that 60% of the lumbar spine disability related to the cumulative trauma and 40% to the specific 
injury of October 15, 2002. 
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1 Thereafter, the WCJ's June 19, 2015 decision in Case No. ADJ4258585 found cumulative injury 

2 from October 15, 2002 through January 2, 2003 causing 68% permanent disability after apportionment. 

3 The WCJ's June 30, 2015 decision in Case No. ADJ220258 also found cumulative injury from 

4 October 15, 2002 through January 2, 2003 [sic (i.e., not an October 15, 2002 !!Jpecific injury)], and that this 

5 injury caused 39% permanent disability after apportionment. 

6 The petitions for reconsideration from applicant, U.S. Fire, and Alea all followed, as did the WCJ's 

7 various Reports. 

8 On March 28, 2018, the Appeals Board issued new combined Goint) permanent disability rating 

9 instructions. Because our instructions directed the rater to issue a combined rating, we directed the rater 

10 to use the permanent disability indemnity rates in effect in 2003, i.e., the ending date of applicant's 

11 cumulative injury.7 Like the WCJ's rating instructions, the factors of disability in the Appeals Board's 

12 instructions for applicant's right shoulder, right hand/index finger, lumbar spine, and cervical spine were 

13 consistent with the March 4, 2009 report of Dr. Sew Hoy, the second AME in orthopedics; the factors of 

14 disability for the psyche were consistent with the June 25, 2013 report of Dr. Preston, the AME in 

15 psychiatry; and the gastrointestinal factors of disability were consistent with the January 31, 2012 report 

16 of Dr. Hirsch, the AME in internal medicine. However, unlike the WCJ, the Appeals Board's instructions 

17 only directed the rater to apportion 20% of applicant's gastrointestinal disability to non-industrial 

18 causation. The Appeals Board did not instruct the rater to apportion any disability as between the October 

19 15, 2002 specific injury and the cumulative injury from October 15, 2002 through January 2, 2003. 

20 On March 29, 2018, based on the Appeals Board's rating instructions, the rater found that 

21 applicant's combined Goint) permanent disability for the two injuries was 83%, after apportionment of 

22 20% of applicant's gastrointestinal disability to non-industrial causation. 

23 On April 17, 2018, the Appeals Board issued a "Notice oflntention to Admit Rating Instructions 

24 

25 7 This is consistent with the long-standing principle that where successive injuries cause permanent disabilities 
that cannot be separated, the dollar value of the combined disability is determined by application of the law in effect 

26 on the date of the last injury contributing to the disability. (Wilkinson v. Workers' Comp. Appeals Bd. (1977) 19 
Cal.3d 491, 494 [42 Cal.Comp.Cases 406] (Wilkinson); Norton v. Workers' Comp. Appeals Bd (1980) 111 

27 Cal.App.3d 618, 625 [45 Cal.Comp.Cases 1098] (Norton); Nuelle v. Workers' Comp. Appeals Bd (1979) 92 
Cal.App.3d 239, 249 [44 Cal.Comp.Cases 439].) 
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I and Recommended Permanent Disability Rating into Evidence and Notice of Intention to Submit for 

2 Decision" (NIT). In this NIT, the Board noticed its intent to admit its rating instructions and the rater's 

3 recommended rating into evidence. It further gave notice that the parties had seven days (as extended by 

4 WCAB Rules 10507 and 10508)8 to file a timely written objections to the NIT; otherwise, the matter would 

5 be submitted for decision in 30 days. 

6 On April 27, 2018, Alea filed a timely written objection that, in essence, asserted that the Appeals 

7 Board's rating instructions (and, therefore, the rater's recommended rating) were contrary to Labor Code 

8 section 46639 and Benson's "cannot parcel out" exception. It further argued that apportionment of 

9 applicant's psychiatric and gastrointestinal disabilities should be in accordance with the orthopedic 

10 apportionment. With respect to the psychiatric apportionment, Alea asserted that the June 25, 2013 AME 

11 report of Dr. Preston expressly states: "I would apportion 80% of the applicant's psychiatric disability to 

12 his orthopedic condition. This aspect of his disability would be apportioned along the lines of orthopedic 

13 apportionment." (WCAB Exh. M, at p. 35.) With respect to the gastrointestinal apportionment, Alea 

14 argued that applicant's gastrointestinal complaints were caused by medications taken for the orthopedic 

15 injury. Thus, the gastrointestinal apportionment should follow the orthopedic apportionment. We will 

16 address Alea' s timely objection in the Discussion section of our opinion. 

17 On May 2, 2018, U.S. Fire filed an untimely written objection to the Appeals Board's April 17, 

18 2018 NIT. 10 U.S. Fire's untimely objection asserted that our instruction to issue a "combined Goint)" rating 

19 violates section 4663 and Benson. The untimely objection also argued that the rater's recommended right 

20 upper extremity rating is erroneous because the standard rating should be 20% rather than 25% and the 

21 occupational modifier should be "H" rather than "I." It further argued that the standard rating for the 

22 gastrointestinal disability should be 10% rather than 15%. It also attached a declaration ofreadiness (DOR) 

23 

24 

25 

8 Cal. Code Regs., tit. 8, §§ 10507, 10508. 
9 All further statutory references are to the Labor Code. 
10 The Appeals Board's NIT was served by mail on April 17, 2018. The seven-day period for objecting would 

26 have been April 24, 2018, but this seven-day period was extended by the five-day mailing provision of WCAB Rule 
10507(a)(l) to Sunday, April 29, 2018 (Cal. Code Regs., tit. 8, § 10507(a)(l)). In tum, the next business day 

27 provision of WCAB Rule 10508 extended the last day for filing to Monday, April 30, 2018 (Cal. Code Regs., tit. 8, 
§ 10508). 
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1 stating that the principal issue is "Object to Rating," although the DOR did not actually check any box 

2 requesting a hearing to cross-examine the rater. 11 We will address U.S. Fire's untimely objection in the 

3 Discussion section of our opinion. 

4 On May 14, 2018, applicant responded to defendant's objections to the NIT, essentially arguing 

5 that the Appeals Board's rating instructions and the rater's rating are correct. 

6 Although more than 30 days have elapsed since our April 17, 2018 NIT, no settlement papers have 

7 been received. 

8 II. DISCUSSION 

9 At the outset, we will quickly dispose of five relatively simple issues. 

1 O First, all parties and the WCJ agree that the date of birth used by the WCJ in his formal rating 

11 instructions (and as subseq4ently used in the rater's recommended ratings) was incorrect and that the date 

12 of birth stipulated by the parties at trial should have been used. We used the correct date of birth in issuing 

13 the new combined Goint) permanent disability rating instructions and the rater used the correct date of 

14 birth in issuing the new recommended rating. 

15 Second, all parties and the WCJ agree that the June 30, 2015 decision in Case No. ADJ220258 

16 should have found an October 15, 2002 specific injury rather than a cumulative injury from October 15, 

17 2002 through January 2, 2003. We used October 15, 2002 as the date of injury in Case No. ADJ220258 

18 in issuing our new combined Goint) permanent disability rating instructions and the rater used it in issuing 

19 the new recommended rating. We will also use it in our Joint Findings and Award. 

20 Third, in both the specific injury case (Case No. ADJ220258) and the cumulative injury case (Case 

21 No. ADJ4258585), the WCJ found that applicant was temporarily disabled from January 3, 2003 through 

22 

23 
11 Because U.S. Fire's May 2, 2018 objection was untimely, we will not consider it. We note, however, that 

24 its Benson argument rests at the core of our discussion of the parties' underlying petitions for reconsideration, so 
U.S. Fire's untimely objection does not prejudice it in this regard. Further, as to U.S. Fire's contentions about the 

25 standard ratings and the occupational modifier, we ob~erve that raters are experts in the application of the rating 
schedule. (Blackledge v. Bank of America (2010) 75 Cal.Comp.Cases 613, 622 (Appeals Board en bane); Aliano v. 

26 Workers' Comp. Appeals Bd. (1979) 100 Cal.App.3d 341, 373 [44 Cal.Comp.Cases 1156].) Moreover, U.S. Fire's 
objection does not clearly and specifically state why different standard ratings or occupational modifiers should have 

27 been used. Further, U.S. Fire's DOR neither requested to cross-examine the rater nor indicated that it was prepared 
to offer any evidence to rebut the rater's expert opinion regarding the standard ratings and the occupational modifier. 
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and including February 21, 2007. The WCJ, however, issued separate awards of temporary disability 

2 indemnity for this period in both cases. It is settled law that an injured employee is not entitled to receive 

3 a double amount of temporary disability benefits for a single period of temporary disability. (Foster v. 

4 Workers' Comp. Appeals Bd. (2008) 161Cal.App.4th1505, 1511-1513 [73 Cal.Comp.Cases 466].) In 

5 our disposition, we will correct this error and i~sue a single temporary disability indemnity award. 

6 Fourth, applicant's petition for reconsideration contends that the original rater failed to issue a 

7 recommended rating for applicant's finger/grip loss, despite the WCJ's express rating instructions. 

8 Preliminarily, this alleged error became moot when we issued our own rating instructions and the new 

9 rater issued a new recommended rating. Further, applicant did not timely object to our NIT regarding our 

10 rating instructions or the new recommended rating. In any event, both the original and new raters used 

11 rating strings beginning with "7." This is the generic Disability Number for "Shoulders and Arms." (See 

12 http://www.dir.ca.gov/dwc/pdrl 997.pdf, at p. 2-7.) This suggests that both raters combined applicant's 

13 right index finger/right-hand disability with his right shoulder disability to avoid any potential pyramiding 

14 and/or overlap problem. Applicant does not show how this might be erroneous and we will accept the 

15 expert opinions of both raters. (See Aliano, supra, 100 Cal.App.3d at p. 373 (a rater "is an expert ... in the 

16 application of the rating schedule"); accord: Blackledge, supra, 75 Cal.Comp.Cases at p. 622.) 

17 Fifth, Alea's petition for reconsideration contends that the only orthopedic injury sustained by 

18 applicant in the October 15, 2002 through January 2, 2003 cumulative injury case was to his lumbar spine 

19 and, therefore, it was error to apportion any of applicant's internal or psychiatric permanent disability to 

20 the cumulative injury. However, at the April 9, 2015 trial, the parties stipulated that applicant sustained 

21 cumulative injury to his back, gastrointestinal system, and psyche from October 15, 2002 through January 

22 2, 2003. (MOH/SOE, 4/9/15 trial, at 2:20-2:24 [Stipulation No. 1].) It is well-established that the WCAB 

23 may make findings based on stipulations of the parties (Lab. Code, § 5702; Cal. Code Regs., tit. 8, 

24 §§ 10496, 10497) and that the parties' stipulations are binding on them unless good cause for relief is 

25 shown. (County of Sacramento v. Workers' Comp. Appeals Bd. (Weatherall) (2000) 77 Cal.App.4th 1114, 

26 1118-1121 [65 Cal.Comp.Cases 1]; Robinson v. Workers' Comp. Appeals Bd. (1987) 194 Cal.App.3d 784, 

27 791 [52 Cal.Comp.Cases 419].) Alea has not shown good cause why it should be relieved of the 
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1 stipulation that applicant's cumulative trauma included injury to his internal system and psyche. 

2 We turn now to the foundational issues in these cases: that is, the level of applicant's industrial 

3 permanent disability and the extent to which, if any, that industrial permanent disability should be 

4 apportioned as between his specific injury of October 15, 2002 and his cumulative injury from October 

5 15, 2002 through January 2, 2003. 

6 In addressing these issues, we observe that when the Appeals Board grants reconsideration, it has 

7 the power under Labor Code sections 5906 and 5908 to make new and different findings on all issues 

8 presented for determination at the trial level, tven with respect to issues not raised in the petition(s) for 

9 reconsideration before it. (Pasquotto v. Hayward Lumber (2006) 71 Cal.Comp.Cases 223, 229, fn. 7 

10 (Appeals Board en bane); Great Western Power Co. v. Industrial Acc. Com. (Savercool) (1923) 191 Cal. 

11 724, 729 [10 I.A.C. 322] (a grant of reconsideration has the effect of causing "the whole subject matter 

12 [to be] reopened for further consideration and determination"); State Comp. Ins. Fund v. Industrial Acc. 

13 Com. (George) (1954) 125 Cal.App.2d 201, 203 [19 Cal.Comp.Cases 98] (a grant of reconsideration 

14 "threw the entire record open for review"); see also Tate v. Industrial Acc. Com. (1953) 120 Cal.App.2d 

15 657, 663 [18 Cal.Comp.Cases 246]; Pacific Employers Ins. Co. v. Industrial Acc. Com. (Sowell) (1943) 

16 58 Cal.App.2d 262, 266-267 [8 Cal.Comp.Cases 79].) In these cases, we deem it appropriate to evaluate 

17 the entire record with respect to the questions of permanent disability and apportionment and not limit our 

18 review to the specific issues raised by the parties in their petitions for reconsideration. 

19 Senate Bill 899 (SB 899), which becrur..e effective in 2004, enacted sections 4663 and 4664(a). 12 

20 Among other things, section 4663 states that "[a ]pportionment of permanent disability shall be based on 

21 causation" and section 4664(a) provides that "[t]he employer shall only be liable for the percentage of 

22 permanent disability directly caused by the injury arising out of and occurring in the course of 

23 

24 

25 

26 

27 
12 After SB 899, section 4663 was amended in ways not relevant here. 
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employment."13 

In Brodie v. Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313 [72 Cal.Comp.Cases 565], the 

Supreme Court declared that sections 4663 and 4664(a) established a "new regime of apportionment based 

on causation" ( 40 Cal.4th at p. 1327) and that "the new approach to apportionment is to look at the current 

disability and parcel out its causative sources-nonindustrial, prior industrial, current industrial-and 

decide the amount directly caused by the current industrial source." (40 Cal.4th at p. 1328.) 

Under SB 899, however, the burden of proving apportionment of permanent disability still rests 

with the defendant(s). (Benson, supra, 170 Cal.App.4th at p.1560; Kopping v. Workers' Comp. Appeals 

Bd. (2006) 142 Cal.App.4th 1099, 1115 [71 Cal.Comp.Cases 1229]; Escobedo v. Marsha/ls (2005) 70 

Cal.Comp.Cases 604, 613 (Appeals Board en bane).) 

-· 
Section 4663, subdivision (b), requires that "[a] physician who prepares a report addressing the 

issue of permanent disability due to a claimed industrial injury shall address in that report the issue of 

causation of the permanent disability." (Italics added.) Therefore, ordinarily, there will be medical 

evidence that will enable each distinct industrial injury to be separately rated based on its individual 

contribution the employee's permanent disability. (Benson, supra, 170 Cal.App.4th at p. 1560.) 

Nevertheless, in Benson, the Court of Appeal held: 

[T]here may be limited circumstances ... when the evaluating physician cannot parcel 
out, with reasonable medical probability, the approximate percentages to which each 
distinct industrial injury causally contributed to the employee's overall permanent 
disability. In such limited circumstances, when the employer has failed to meet its 
burden of proof, a combined award of permanent disability may still be justified. 

(Benson, supra, 170 Cal.App.4th at p. 1560.) 

22 In so holding, the Benson court affirmed the Appeals Board's underlying decision in Benson v. 

23 

24 
13 Even though applicant's October 15, 2002 specific injury and his cumulative injury from October 15, 2002 

25 through January 2, 2003 occurred before the effective date of SB 899, the apportionment provisions of sections 4663 
and 4664 are nevertheless applicable because his claims did not become final before the effective date. (E & J Gallo 

26 Winery v. Workers' Comp. Appeals Bd (Dykes) (2005) 134 Cal.App.4th 1536, 1543 [70 Cal.Comp.Cases 1644]; Rio 
Linda Union School Dist. v. Workers' Comp. Appeals Bd. (Scheftner) (2005) 131 Cal.App.4th 517, 531 [70 

27 Cal.Comp.Cases 999]; Kleemann v. Workers' Comp. Appeals Bd. (2005) 127 Cal.App.4th 274, 285-289 [70 
Cal.Comp.Cases 133].) 
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The Permanente Medical Group (2007) 72 Cal.Comp.Cases 1620 (Appeals Board en bane). There, the 

Appeals Board held that when multiple industrial injuries combine to cause permanent disability, the 

permanent disability caused by each injury must be separately calculated - unless the evaluating 

physician cannot parcel out, with reasonable medical probability, the approximate percentages of the 

overall permanent disability caused by each industrial injury. (Id., 72 Cal.Comp.Cases at pp. 1622-1623, 

1634.) The Appeals Board further held that if a physician opines that the approximate percentages of 

disability caused by each injury cannot reasonably be parceled out, then this constitutes an apportionment 

determination within the meaning of section 4663, subdivision (b). (Id., 72 Cal.Comp.Cases at p. 1634.) 

These holdings by the Court of Appeal and the Appeals Board in Benson have been reaffirmed. 

(State Comp. Ins. Fund v. Workers' Comp. Appeals Bd. (Dorsett) (2011) 201 Cal.App.4th 443, 453 [76 

Cal.Comp.Cases 1138] ("successive injuries must be rated separately, except when physicians cannot 

parcel out the causation of disability").) 

Here, in his June 25, 2013 report, Dr. Preston, the AME in psychiatry, declares: 

In accord with Benson, there are two injuries claimed. It is not possible to parse out 
the disability arising from the specific injury of 10/15/02 and the brief cumulative 
trauma injury for the period during which he worked until he last worked in early 2003 
without speculating. These injuries are inexorably intertwined. 

(WCAB Exh. M, at p. 35.) 

This statement by Dr. Preston establishes that applicant's psychiatric disability falls within the Benson 

"cannot parcel out" exception and, accordingly, defendants have failed to carry their burden of proof on 

apportionment of the psychiatric disability between the specific and cumulative injuries. 14 

In its April 27, 2018 timely objection to the Appeals Board's April 17, 2018 NIT, Alea contends 

that the apportionment of applicant's psychiatric disability should follow the apportionment of applicant's 

orthopedic disability. This contention is predicated on Dr. Preston's June 25, 2013 statements that: 

(1) "The predominant cause of the applicant's psychiatric injury is his orthopedic condition and the pain 

14 Dr. Preston also found no basis for apportionment of applicant's psychiatric disability to non-industrial 
27 causation. Rather, he concluded that the psychiatric disability related entirely to applicant's industrial injuries, i.e., 

80% to his orthopedic injuries, 10% to his gastrointestinal injury, and 10% to his headaches. 
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and limitations associated with it" (WCAB Exh. M, at p. 35); and (2) "I would apportion 80% of the 

applicant's psychiatric disability to his orthopedic condition. This aspect of his disability would be 

apportioned along the lines of orthopedic apportionment." (id.). 

As to Dr. Preston's first statement, the fact that applicant's psychiatric injury was predominantly 

caused by the pain and limitations arising from his orthopedic injury does not establish that apportionment 

of applicant's psychiatric disability should follow the apportionment of his orthopedic disability. 

(Escobedo, supra, 70 Cal.Comp.Cases at p. 611 ["[T]he percentage to which an applicant's injury is 

causally related to his or her employment is not necessarily the same as the percentage to which an 

applicant's permanent disability is causally related to his or her injury. The analyses of these issues are 

different and the medical evidence for any percentage conclusions might be different." (italics in 

original).].) 

Dr. Preston's second statement, though, does initially indicate that 80% of applicant's psychiatric 

disability should "be apportioned along the lines of applicant's orthopedic apportionment." 15 Yet, this 

statement is immediately followed by Dr. Preston's statement that, "In accord with Benson, ... [i}t is not 

possible to parse out the disability arising from the specific injury of 10115102 and the brief cumulative 

trauma injury for the period during which he worked until he last worked in early 2003 without 

speculating. These injuries are inexorably intertwined." (WCAB Exh. M, at p. 35 [italics added].) 

Accordingly, whatever Dr. Preston might mean by suggesting that applicant's psychiatric disability should 

be apportioned along the lines of his orthopedic disability, Dr. Preston unequivocally concludes that the 

Benson "cannot parcel out" exception applies with respect to applicant's psychiatric disability. Therefore, 

in accordance with Benson, applicant's psychiatric disability from his specific and cumulative injuries 

will be rated together under a combined award. 

Also, the January 31, 2012 report of Dr. Hirsch, the AME in internal medicine, states: 

In light of the Benson decision, it is appropriate to comment as to how apportionment 
might be allocated between different dates of injury. The manner by which Mr. 
Herrera's occupation contributed to these problems in the field oflnternal Medicine is 

15 This statement is presumably a reference to the orthopedic apportionment opinions of Dr. McDavid, the 
27 original orthopedic AME, and Dr. Sew Hoy, the suhsequent orthopedic AME. (See, e.g., WCAB Exh. ZZ, at pp. 25-

26; WCAB Exh. Q, at pp. 9-10.) 
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not amenable to separation based on various dates of injury. It would require 
speculation to allocate specific levels of apportionment to each date of injury. 100% 
of the permanent industrial disability is attributed [sic] specific injury of October 15, 
2002. 

(WCAB Exh. Z, at p. 24.) 

We read Dr. Hirsch's second and third sentences as opining that applicant's gastrointestinal disability also 

falls within the Benson "cannot parcel out" exception. Therefore, applicant's industrial gastrointestinal 

disability from his specific and cumulative injuries will be rated together under a combined award. 16 

However, consistent with Dr. Hirsch's April 24, 2012 opinion that "80% of the permanent disability 

caused by the upper gastrointestinal illness is industrial and 20% is non-industrial" (WCAB Exh. Y, at 

p. 2), we will apportion 20% of the gastrointestinal disability to non-industrial causation. 

In its April 27, 2018 timely objection to the Appeals Board's April 17, 2018 NIT, Alea contends 

that the apportionment of applicant's gastrointestinal disability disability should follow the apportionment 

of applicant's orthopedic disability because "applicant's internal complaints were caused by medications 

taken for the orthopedic injury." 

As Alea argues, Dr. Hirsch did find that applicant's use of non-steroidal anti-inflammatory drugs 

16 We are aware, of course, that the fourth and last sentence states," I 00% of the permanent industrial disability 
is attributed [sic] specific injury of October 15, 2002." Yet, this sentence is in sharp conflict with the statements in 
Dr. Hirsch's second and third sentences. The Appeals Board is empowered to draw reasonable inferences from the 
evidence presented (Judson Steel Corp. v. Workers' Comp. Appeals Bd. (Maese) (1978) 22 Cal.3d 658, 664 [43 
Cal.Comp.Cases 1205]) and to resolve conflicts in. the evidence. (Lamb v. Workers' Comp. Appeals Bd. (l 974) 11 
Cal.3d 274, 280-28 l [39 Cal.Comp.Cases 31 O]; Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312, 317 
[35 Cal.Comp.Cases 500].) We conclude that Dr. Hirsch's statements that applicant's permanent disability is "not 
amenable to separation based on various dates of injury" and that it "would require speculation to allocate specific 
levels of apportionment to each date of injury" represent the most accurate statement of his opinion. Accordingly, 
we will disregard Dr. Hirsch's statement that "I 00% of the permanent industrial disability is attributed [sic] specific 
injury of October 15, 2002." 

Moreover, Dr. Hirsch utterly fails to explain his reasoning (i.e., the how and why) behind his statement that 
"100% of the permanent industrial disability is attributed [sic] specific injury of October 15, 2002." (See Escobedo, 
supra, 70 CaLComp.Cases at p. 621; see also, e.g., Andersen v. Workers' Comp. Appeals Bd. (2007) 149 Cal.App.4th 
1369, 1381-1382 [72 Cal.Comp.Cases 389].) Indeed, this purported attribution of 100% of the gastrointestinal 
permanent disability to the October 15, 2002 specific injury is flatly at odds with Dr. Hirsch's statement that it 
"would require speculation to allocate specific levels of apportionment to each date of injury." Further, it is 
well-established that an opinion that rests on speculation does not constitute substantial evidence. (Place v. Workers' 
Comp. Appeals Bd. (Place) (1970) 3 Cal.3d 372, 378 [35 Cal.Comp.Cases 525]; Zemke v. Workmen's Comp. App. 
Bd. (1968) 68 Cal.2d 794, 798 [33 Cal.Comp.Cases 358].) Therefore, a speculative opinion cannot carry a 
defendant's burden of proof on apportionment. · 
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1 (NSAIDs) to alleviate his orthopedic pain caused his gastrointestinal injury. (Dr. Hirsch's 1/31112 report, 

2 at p. 11 [WCAB Exh. Z].) Yet, although applicant's gastrointestinal injury resulted from treatment for his 

3 orthopedic injury, this does not establish that the apportionment of applicant's gastrointestinal disability 

4 should follow the apportionment of his orthopedic disability. (Escobedo, supra, 70 Cal.Comp.Cases at p. 

5 611.) Moreover, although industrially-related medical treatment that results in disability cannot be 

6 apportioned to non-industrial causation (Hikida v. Workers' Comp. Appeals Bd. (2017) 12 Cal.App.5th 

7 1249, 1262-1263 [82 Cal.Comp.Cases 679]), Dr. Hirsch did not apportion to non-industrial causation here. 

8 He simply concluded that, under Benson, the extent to which applicant's industrially-prescribed NSAIDs 

9 caused his gastrointestinal disability "is not amenable to separation based on various dates of injury" and 

10 "[i]t would require speculation to allocate specific levels of apportionment to each date of injury." (WCAB 

11 Exh. Z, at p. 24.) The fact that Dr. Hirsch e;ould not apportion applicant's industrial gastrointestinal 

12 disability as between his specific injury and his cumulative injury is fully consistent with the "cannot 

13 parcel out" exception of the Court of Appeal's and the Appeals Board's decisions in Benson. (Benson, 

14 supra, 170 Cal.App.4th at p. 1560 [affg. Benson, supra, 72 Cal.Comp.Cases at pp. 1622-1623]; accord 

15 Dorsett, supra, 201 Cal.App.4th at p. 453 ("successive injuries must be rated separately, except when 

16 physicians cannot parcel out the causation of disability").) 

17 Having concluded that both applicant's industrial psychiatric disability and industrial 

18 gastrointestinal disability must be rated together under the Benson "cannot parcel out" exception, we now 

19 consider whether what this means for rating the industrially-caused disability for applicant's other body 

20 parts. 

21 It is settled law that all separate disabilities arising out of a single injury are rated together. (Norton, 

22 supra, 111 Cal.App.3d at p. 626 ("where multiple independent factors of disability to different parts of 

23 the body result from a single industrial injury, the proper method of rating is to include all factors of 

24 disability in the rating instructions and then achieve an overall rating by use of the multiple disabilities 

25 table" (italics in original)]; see also Hegg/in v. Workmen's Comp. Appeals Bd. (1971) 4 Cal.3d 162 [36 

26 Cal.Comp.Cases 93] [chef suffered specific back injury but, as a result of blood transfusions given during 

27 later back surgery, contracted hepatitis; employee's spinal disability and liver disability were rated 
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1 together in one combined award, with consideration being given to duplicate or overlapping work 

2 limitations]; Morgan v. Workers' Comp. Appeals Bd. (1978) 85 Cal.App.3d 710 [43 Cal.Comp.Cases 

3 1116] [police officer suffered a cumulative injury causing hypertension, peptic ulcer, hepatitis, 

4 gastrointestinal bleeding, and hernia; employee-'·s separate disabilities were rated together in one combined 

5 award, with consideration being given to duplicate or overlapping work limitations]; Mihesuah v. 

6 Workers' Comp. Appeals Bd. (1976) 55 Cal.App.3d 720 [41Cal.Comp.Cases81] [employee's chest and 

7 left knee injuries rated together].) 

8 Accordingly,. under these cases: (1) all of the industrially-caused disability from applicant's 

9 October 15, 2002 specific injury must be rated together; and (2) all of the industrially-caused disability 

10 from applicant's October 15, 2002 through January 2, 2003 cumulative injury must be rated together. 

11 The obvious difficulty, though, is that the psychiatric and gastrointestinal disability caused by the 

12 specific and cumulative injuries cannot be parceled out because they are inextricably intertwined. 

13 Accordingly, this precludes separate awards of permanent disability for each of the two injuries and 

14 instead mandates that all of the industrially-caused disability (orthopedic, psychiatric, and gastrointestinal) 

15 be rated together in a single joint award. 

16 This conclusion is consistent with Dileva v. Northrop Grumman Systems Corp. (2015) 2015 Cal. 

17 Wrk. Comp. P.D. LEXIS 99 (Appeals Board panel decision), writ den. sub nom. Northrop Grumman 

18 Systems Corp. v. Workers' Comp. Appeals Bd. (Dileva) (2015) 80 Cal.Comp.Cases 749. In Dileva, both 

19 applicant's orthopedic and his psychiatric disability resulting from three separate dates of injury were 

20 rated together in a joint award under Benson because the treating psychiatrist found the psychiatric effects 

21 of the three injuries to be inextricably intertwined, even though the orthopedic AME was able to apportion 

22 applicant's orthopedic disability among three dates of injury. 

23 This conclusion is also consistent with Fields v. City of Cathedral City (2013) 2013 Cal. Wrk. 

24 Comp. P.D. LEXIS 103 (Appeals Board panel decision), writ den. sub nom. City of Cathedral City v. 

25 Workers' Comp. Appeals Bd. (Fields) (2013) 78 Cal.Comp.Cases 696. In Fields, both applicant's 

26 orthopedic and internal disability resulting fr~m a specific injury and a cumulative injury were rated 

27 together in a joint award under Benson because the AME in internal medicine determined that the internal 
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1 disability was inextricably intertwined. 

2 The combined rating under Benson of all of the disability from applicant's specific and cumulative 

3 injuries is analogous to Norton, supra, 111 Cal.App.3d 618. In Norton, the permanent disability from 

4 injured employee's three specific back injuries, his cumulative back injury, and his cumulative gastric 

5 injury were all rated together under Wilkinson, supra, l 9 Cal.3d 491, because they became permanent and 

6 stationary at the same time. Of course, we cite to Norton only for an analogy. We fully recognize that, 

7 although SB 899 did not expressly abrogate Wilkinson, the language of sections 4663 and 4664 mandate 

8 that the Wilkinson doctrine no longer applies as long as the disability caused by separate injuries can be 

9 parceled out. (Benson, supra, l 70 Cal.App.4th at p. 1560; accord: Dorsett, supra, 201 Cal.App.4th at pp. 

10 451-452.) Here, however, the psychiatric and gastrointestinal disabilities in these cases cannot be parceled 

11 out. 

12 Because all of applicant's industrial disability must be rated together, we issued new rating 

13 instructions and the rater issued a new rating, as discussed above. We will accept the new recommended 

14 rating. (See Aliano, supra, 100 Cal.App.3d at p. 373 (a rater "is an expert ... in the application of the rating 

15 schedule"); Blackledge, supra, 75 Cal.Comp.Cases at p. 622.) 

16 As stated previously, the rater's combined (joint) permanent disability rating was 83% after 

17 application of the multiple disabilities table (MDT) and after apportionment of 20% of applicant's 

18 gastrointestinal disability to non-industrial causation. This 83% permanent disability rating equates to 

19 permanent disability indemnity in the total amount of $125,005.00, payable at the rate of $230.00 per 

20 week from applicant's permanent and stationary (P&S) date. We observe that the parties did not stipulate 

21 to a P&S date at the April 9, 2015 trial (see Minutes of Hearing, p.3, lines 21-22) and that neither the 

22 WCJ' s June 19, 2015 nor June 30, 2015 made findings on this issue. Therefore, the issue of applicant's 

23 P&S date will be deferred and returned to the trial level for a determination in the first instance. 17 

24 

25 17 Both the WCJ's June 19, 2015 and June 30, 2015 decisions made "findings" that applicant's permanent 
disability indemnity was "payable beginning on 2/22/07." However, these "findings" do not constitute an actual 

26 determination of the disputed issue of applicant's P&S date and neither of the WCJ's related opinions give any 
explanation of what evidence this "2/22/07" date is based on. Moreover, we observe that February 22, 2007 is well 

27 before the dates that applicant was first evaluated by Dr. Sew Hoy, Dr. Hirsch, and Dr. Preston, i.e., the three AMEs 
upon whom the WCJ relied in determining permanent disability. 
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1 Because applicant's permanent disability rating is 70% or above, he is entitled to the payment of 

2 a life pension (Lab. Code,§ 4659(a)), with annual cost of living adjustments (COLAs) based on the state 

3 average weekly wage (SAWW). (Lab. Code,§ 4659(c); Baker v. Workers' Comp. Appeals Bd. (XS.) 

4 (2011) 52 Cal.4th 434 [76 Cal.Comp.Cases 701] (Baker).) 18 The rater's recommended rating concluded 

5 that applicant is entitled to a life pension of $88.90 per week. When we served this recommended rating 

6 with our April 17, 2018 NIT, no party objected to this $88.90 per week life pension calculation. 

7 Accordingly, we will accept $88.90 as the weekly rate. 

8 As discussed above, however, applicant's P&S date has not been determined and, therefore, it is 

9 not yet known when applicant's entitlement to permanent disability indemnity begins or, therefore, when 

10 applicant's entitlement to a life pension begins. Among other things, this also means we cannot determine 

n the date on which applicant's section 4659(c) initial annual COLA should be calculated. This is because, 

12 in Baker, the Supreme Court concluded that the Legislature intended the annual COLA authorized by 

13 section 4659(c) should first be calculated and applied as of the January 1 following the date on which 

14 partial permanent disability benefits become exhausted. (Baker, supra, 52 Cal.4th at p. 443.) Accordingly, 

15 these issues must be deferred and returned to the trial level for a determination in the first instance. 

16 In addition, as discussed above, we will issue a joint award of temporary disability indemnity, less 

17 credit for wages earned and less credit for temporary disability and/or permanent disability payments made 

18 for that period. None of the parties' petitions for reconsideration disputed either the period or the rate 

19 found in the WCJ's two decisions, so these issues are now waived. (Lab. Code, §§ 5902, 5904.) 

20 We will also make a joint award of further medical treatment. The WCJ's decisions found that 

21 applicant was entitled to further medical treatment in each case and no party sought reconsideration of 

22 these findings, so the issue is now waived. (Lab. Code, §§ 5902, 5904.) 

23 We will also make a joint award of self-procured medical treatment and medical-legal costs in 

24 amounts to be deferred with jurisdiction reserved at the trial level, consistent with the WCJ's two decisions. 

25 

26 18 We recognize that section 4659(c) applies only to "injuries occurring on or after January I, 2003." Again, 
however, where successive injuries cause disabilities that cannot be separated, the injured employee's award is 

27 determined by application of the law in effect on the date of the last injury contributing to the disability. (Wilkinson, 
supra, 19 Cal.3d at p. 494; Norton, supra, 111 Cal.App.3d at p. 625; Nuelle, supra, 92 Cal.App.3d at p. 249.) 
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1 The parties stipulated that EDD has paid out a total of$17,108.00 in state disability benefits. We 

2 shall direct that, to the extent this lien remains unsatisfied, funds sufficient to satisfy this lien shall be 

3 withheld from the accrued and unpaid portions of applicant's temporary disability indemnity award, 

4 permanent disability indemnity award, and/or his life pension award. 

5 Of course, in his two decisions, the WCJ awarded attorney's fees to applicant's counsel, the Law 

6 Office of Howard J. Wasserman. However, in light of the increased permanent disability award and the 

7 award of a life pension, we will defer the amount of the attorney's fee so that it can be resolved at the trial 

8 level in the first instance. To ensure that there will be funds sufficient to provide a reasonable attorney's 

9 fee, we will order that funds corresponding to 25% of the permanent disability indemnity award (i.e., 

10 without the life pension) be withheld from applicant's accrued and unpaid permanent disability indemnity 

11 and/or accrued and unpaid temporary disability indemnity. We emphasize, however, that we are in no way 

12 suggesting that a 25% fee is or is not reasonable under the circumstances of these cases. Indeed, in his two 

13 decisions, the WCJ determined that a reasonable attorney's fee was 15% of the permanent disability 

14 benefits awarded, plus 15% of the net "new money" temporary disability benefits awarded. On remand, 

15 however, the WCJ can also consider the present value of applicant's life pension, taking into consideration 

16 reasonable estimates of applicant's prospective COLA adjustments based on the SA WW. (Cf., e.g., Wilson 

17 v. Piedmont Lumber & Mill Co. (2011) 2011 Cal. Wrk. Comp. P.D. LEXIS 196 (Appeals Board panel 

18 decision), as amended 2012 Cal. Wrk. Comp. P.D. LEXIS 48 (Appeals Board panel decision).) 

19 We shall select U.S. Fire to administer the joint award, subject to its right to seek contribution in 

20 accordance with the law from Alea in separate contribution proceedings. 19 The selection of a particular 

21 defendant to administer a joint award is within the WCAB's discretion. (General Ins. Co. of America v. 

22 Workers' Comp. Appeals Bd. (Sale) (1980) 104 Cal.App.3d 278, 286 [45 Cal.Comp.Cases 403]; Gomez 

23 v. Golden Eagle Ins. Co. (2004) 68 Cal.Comp.Cases 753, 762 (Appeals Board en bane decision).) Here, 

24 

25 

26 

27 

19 We need not and do not now decide the issue of whether the one-year statute of limitations of Labor Code 
section 5500.5 for initiating contribution proceedings in cumulative injury cases applies to successive injury cases 
like this one. 

We also need not and do not now decide whether the Petition for Contribution/Reimbursement filed by U.S. 
Fire on March 14, 2016 can be deemed to apply to our Joint Findings, Award, and Order. 
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it is appropriate to select U.S. Fire to administer the joint award because, in addition to being jointly liable 

for applicant's October 15, 2002 through January 2, 2003 cumulative injury (see Lab. Code,§ 5500.S(a)), 

it is solely liable for applicant's October 15, 2002 injury. Moreover, the medical evidence suggest that 

applicant's cumulative injury was, to some extent, a compensable consequence of his October 15, 2002 

specific injury. 

For the foregoing reasons, 

IT IS ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals 

Board that the Findings and Award in Case No. ADJ4258585 (OXN 0130492) issued by the workers' 

compensation administrative law judge on June 19, 2015 and the Amended Findings and A ward in Case 

No. ADJ220258 (OXN 0130487) issued by the workers' compensation administrative law judge on June 

30, 2015 are RESCINDED and that the following Joint Findings and Award and Order is SUBSTITUTED 

therefor: 

JOINT FINDINGS OF FACT 
(Case Nos. ADJ4258585 (OXN 0130492) & ADJ220258 (OXN 0130487)) 

1. Enrique Herrera, while employed on October 15, 2002 as a baker, occupational group number 420, 

at Oxnard, California, by Maple Leaf Foods, sustained injury arising out of and in the course ofhis 

employment to his back, gastrointestinal system, psyche, right shoulder, left shoulder, right index 

finger, lumbar spine, neck (cervical spine), and headaches. (Case No. ADJ220258 (OXN 0130487.) 

2. Enrique Herrera, while employed during the period of October 15, 2002 t.hrough January to come 

2003 as a baker, occupational group number 420, at Oxnard, California, by Maple Leaf Foods, 

sustained injury arising out of and in the course of his employment to his right index finger, right 

shoulder, lumbar spine, cervical spine, psyche, gastrointestinal system, and headaches. (Case No. 

ADJ4258585 (OXN 0130492).) 

3. U.S. Fire Insurance Company (administered by Crum & Forster Insurance) was the employer's 

workers' compensation insurance carrier from October 15, 2002 through November 30, 2002. Alea 

North American Insurance Company (administered by TriStar Risk Management) was the 
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1 employer's workers' compensation insurance carrier from December 1, 2002 through January 2, 

2 2003. 

3 4. At the time of both injuries, the employee's actual earnings were $518.09 per week, sufficient to 

4 entitle him to a compensation rate of $345.37 per week for temporary disability indemnity and of 

5 permanent disability indemnity rates of $185 .00 per week if the permanent disability is less than 

6 70% or $230.00 per week ifthe permanent disability is at least 70% but less than 100%. 

7 5. The injuries combined to cause temporary partial or total disability from January 3, 2003 to and 

8 including February 21, 2007, less credit for wages earned and less credit for payments made for 

9 that period as either temporary disability indemnity benefits or permanent disability indemnity 

10 benefits. 

11 6. The injuries combined to cause permanent disability of 83%, after adjustment for age and 

12 occupation and after apportionment to non-industrial causation. 

13 7. The issue of applicant's permanent and stationary date and all related issues (including but not 

14 necessarily limited to the commencement date of applicant's entitlement to permanent disability 

15 indemnity and/or which January 1 to begin calculating applicant's annual COLA under section 

16 4659(c)) are deferred with jurisdiction reserved. The WCJ shall determine these issues in the first 

17 instance. 

18 8. Applicant is in need of further medical treatment to cure or relieve from the effects of the injuries. 

19 9. Applicant actually, reasonably and necessarily incurred costs for the purposes of proving a 

20 contested claim, and is entitled to reimbursement for costs of necessary medical treatment, said 

21 liens to be paid in accordance with the appropriate fee schedule or, in the absence of a fee schedule, 

22 in reasonable amounts, with jurisdiction reserved in the event of a dispute over reasonable value 

23 only. 

24 10. The Employment Development Department paid applicant state disability benefits at the rate of 

25 $329.00 per week from February 5, 2003 to April 21, 2003; at the rate of $169.00 per week from 

26 June 11, 2004 through April 25, 2005; and at the rate of $144.00 per week from April 29, 2005 to 

27 February 26, 2006, for a total of $17,108.00. 
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11. The issue of the reasonable value of the legal services performed by applicant's counsel, the Law 

Office of Howard J. Wasserman, is deferred with jurisdiction reserved. The WCJ shall determine 

this issue in the first instance. 

JOINT AWARD 
(Case Nos. ADJ4258585 (OXN 0130492) & ADJ220258 (OXN 0130487)) 

A WARD IS MADE in favor of ENRIQUE HERRERA jointly and severally against U.S. FIRE 

INSURANCE COMPANY (Administered by Crum. & Forster Insurance) and ALEA NORTH 

AMERICAN INSURANCE COMPANY (Administered by Tristar Risk Management), as follows: 

(a) All further medical treatment reasonably required to cure or relieve from the effects of 

the injuries herein. 

(b) Temporary disability indemnity at the rate of $345.37 per week from JanuaryJ, 2003 to 

and including February 21, 2007, less credit to defendants for wages earned and for payments made 

for that period as either temporary disability indemnity benefits or permanent disability indemnity 

benefits in an amount to be adjusted by the parties (with jurisdiction reserved before a WCJ at the 

trial level if a dispute arises), and less the lien claim of the Employment Development Department, 

which is hereby allowed in an amount to be adjusted by the parties (with jurisdiction reserved before 

a WCJ at the trial level if a dispute arises). 

(c) Permanent disability indemnity in the total amount of$125,005.00 payable at the rate of 

$230.00 per week beginning on a date to be determined by the WCJ in the first instance, with 

jurisdiction reserved, and continuing for 543.50 weeks or until the total amount thereof shall have 

been paid, with any accrued sums payable forthwith, less credit to defendants for any sums 

heretofore paid on account thereof in an amount to be adjusted by the parties (with jurisdiction 

reserved before a WCJ at the trial level if a dispute arises), and thereafter a life pension of $88.90 

per week, and less the lien claim of the Employment Development Department, which is hereby 

allowed in an amount to be adjusted by the parties (with jurisdiction reserved before a WCJ at the 

trial level if a dispute arises). 
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(d) Medical-legal expense in an amount to be adjusted by the parties, with jurisdiction 

reserved before a WCJ at the trial level if a dispute arises. 

( e) Reimbursement for self-procured medical expense, in an amount to be adjusted by the 

parties, with jurisdiction reserved before a WCJ at the trial level if a dispute arises. 

(f) Interest as provided by law. 

JOINT ORDERS 
(Case Nos. ADJ4258585 (OXN 0130492) & ADJ220258 (OXN 0130487)) 

IT IS ORDERED that U.S. Fire Insurance Company (administered by Crum & Forster Insurance) 

shall administer all benefits payable to applicant in Case Nos. ADJ4258585 (OXN 0130492) and 

ADJ220258 (OXN 0130487), subject to its right to seek contribution from Alea North American Insurance 

Company (administered by TriStar Risk Management), with jurisdiction over separate contribution 

proceedings reserved before a WCJ at the trial level if a dispute arises. 

IT IS FURTHER ORDERED that, pending further order of the WCJ or the Appeals Board, U.S. 

Fire Insurance Company (administered by Crum & Forster Insurance) shall withhold in trust from 

applicant's accrued and unpaid permanent disability indemnity and/or temporary disability indemnity: 

(1) funds sufficient to satisfy the $17,108.00 lien claim of the Employment Development Department, to 

17 the extent this lien remains unsatisfied; and (2) funds corresponding to 25% of applicant's permanent 

18 disability indemnity award (i.e., without the life pension). 

19 IT IS FURTHER ORDERED that the rating instructions issued by the Appeals Board on March 

20 28, 2018 and the recommended permanent disability rating issued by the Disability Evaluation Unit on 

21 March 29, 2018 are ADMITTED IN EVIDENCE. 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 IT IS FURTHER ORDERED that all other pending issues, including but not necessarily limited 

2 to penalty issues, are deferred with jurisdiction reserved before a WCJ at the trial level if a dispute arises. 

3 

4 

5 

6 

7 

8 

9 I CONCUR, 

10 

WORKERS' COMPENSATION APPEALS BOARD 

MARGUERITE SWEENEY 

11 

12 

13 

14 

15 

16 

17 

~~DEPUTY 
ANNE SCHMITZ 

CHAIR 

18 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

19 JUN 19 2018 
20 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 
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WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 KEN JENSEN, 

5 

6 

7 

Applicant, 

vs. 

8 COUNTY OF SANTA BARBARA, 
DEPARTMENT OF SOCIAL SERVICES, 

9 Permissively Self-Insured; and CORVEL 
CORPORATION (Claims Administrator), 

10 

11 

12 

Defendants. 

Case No. ADJ9489540 
(Santa Barbara District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

13 We previously granted reconsideration to further study the factual and legal issues. 1 This is our 

14 Decision After Reconsideration. 

15 Applicant, Ken Jensen, seeks reconsideration of the Findings of Fact and Award issued by the 

16 workers' compensation administrative law judge (WCJ) on August 10, 2016. In that decision, the WCJ 

17 found that applicant sustained injury arising out of and in the course of employment in the form of 

18 hypertension, cognitive impairment, and neurological deficit while employed as a Deputy Director of 

19 Social Services by defendant, the Department of Social Services of the County of Santa Barbara, from 

20 January 1, 2007 through February 16, 2013. In relevant part, the WCJ found that applicant's industrial 

21 injury caused 34% permanent disability, after apportionment to non-industrial causation. 

22 In his petition for reconsideration, applicant contends in substance that the WCJ's finding of 

23 non-industrial apportionment does not constitute substantial evidence because: (1) the internist the WCJ 

24 relied on did not explain the "how and why" of his apportionment opinion and improperly apportioned 

25 based on genetics as a cause of the injury; and (2) the neurologist the WCJ relied on did not explain the 

26 

27 Deputy Commissioner Cristine E. Gondak was on the panel when the Order Granting Reconsideration was 
issued. A new panel member has been substituted in her place. 



1 "how and why" of his apportionment opinion, improperly apportioned to the cause of the injury rather 

2 than to the cause of the disability, and improperly apportioned based on a "pass-through" apportionment 

3 (i.e., the neurologist improperly adopted the same non-industrial apportionment as the internist, without 

4 explaining why). 

5 The WCJ issued a Report and Recommendation on Petition for Reconsideration (Report) 

6 recommending that his September 11, 201 7 decision be affirmed. Defendant filed an answer that also 

7 argued for affirmance. 

8 We have reviewed the record, the allegations of applicant's petition for reconsideration and 

9 defendant's answer, and the contents of the WCJ's Report. Based on our review and for the reasons we 

10 shall explain, we affirm the WCJ' s finding of 34% permanent disability after apportionment to 

11 non-industrial causation. 

12 I. BACKGROUND 

13 Applicant worked as a Deputy Director of Social Services for defendant from January 1, 2007 

14 through February 16, 2013. 

15 Applicant gave limited testimony at the May 24, 2016 trial. In essence, he testified that his father, 

16 who was a smoker, had a stroke. He did not know whether his father had a history of high blood 

17 pressure. He further testified that his brother, one of applicant's 11 siblings, also had a stroke. This 

18 brother was also a smoker and had a history of high blood pressure. Applicant himself does not smoke. 

19 The medical reports and deposition transcript of Richard M. Hyman, M.D., the panel qualified 

20 medical evaluator (PQME) were admitted in evidence at trial. Also admitted were the medical report and 

21 deposition transcript of Clarke D. Espy, M.D., to whom Dr. Hyman sent applicant for a neurological 

22 consultation. 

23 Dr. Hyman issued his first report on October 25, 2013, which was based on an evaluation of 

24 applicant without a medical record review. (Applicant's Exh. 1.) In this report, Dr. Hyman related a 

25 history that applicant suffered a left-sided hemianopsia due to a stroke on February 13, 2013. (Id., at p. 

26 2.) Around the time of the stroke, applicant was involved in staff development and budget, supervising 

27 154 people and working 60 hours per week. (Id., at p. 1.) Also, from 2007 through January 2013, he had 
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problems with a director who ridiculed and humiliated him. (Id., at p. 2.) His work was stressful. (Id.) 

Dr. Hyman's report further stated there is a family history of three other individuals having strokes and 

hypertension. (Id., at p. 2.) In applicant's case, however, hypertension was first noted at the time of the 

stroke. (Id.) His yearly physical examinations showed no prior history of stroke. (Id.) At the time of the 

evaluation, applicant was 6 feet tall and weighed 240 pounds, which Dr. Hyman described as "62 pounds 

above his ideal body weight." (Id., at p. 4.) Dr. Hyman then commented, in relevant part: 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

If the gentleman's history is correct that he had significant problems on the job from 
2007 through 2013, then there probably was an industrial contribution to 
hypertension. However, he has many more nonindustrial than work related causes. 

Three family members are hypertensive. . . . In addition, he was significantly 
overweight. Therefore 35% of his hypertension is industrial. ... 

... Impairment is based on the AMA Guidelines, Page 66, Table 4-2. With a small 
amount of hypertensive wall thickening he is at the lowest portion of Class 3 with 
30% impairment. 

If he did have a hypertensive stroke, then it is also 35% work related. It was labor 
disabling for one day and does not subsequently prevent him from performing his 
usual and customary job with the employer with minor job modifications. 

... The cause of the stroke is of an internal medicine nature. The impairment is due to 
neurologic damage. Therefore he needs to be evaluated by a neurologist to determine 
his level of impairment based on the AMA Guidelines. 

I am going to have the patient evaluated by C. Espy, M.D. who is a neurologic QME 
to determine the impairment in this situation. The examination, however, should not 
be set up before both of us have had the opportunity to review the treating physicians' 
records. 

(Id., at p. 5.) 

JENSEN, Ken 3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

On January 5, 2015, Dr. Hyman issued a supplemental report based on a medical record review. 

(Applicant's Exh. 2.) This review included the records of Michael S. Haverty, M.D., up to May 2014. 

Dr. Hyman said that Dr. Haverty's records show that applicant had "all normal blood pressures" from 

June 28, 2005 through October 22, 2010. (Id., at p. 2.) In November 2012, however, applicant's blood 

pressure was 154/100, although when repeated on the same day it was 145/90. (Id., at p. 2; see also Dr. 

Haverty's 11/9/12 medical notes [Defendant's Exh. A, at p. l].) Dr. Hyman then recited: 

These records suggest that he did in fact have preceding hypertension shortly before 
his [February 13, 2013] stroke. His blood pressure had to be repeated and it was 
borderline. Frequently a patient's blood pressure is higher inside their blood vessels 
than is measurable with a blood pressure cuff and that probably is the case with this 
gentleman. 

He was placed on blood pressure medication after the stroke but has evidence of 
hypertensive heart disease suggesting that the hypertension was pre-existing and 
longstanding. Therefore, as previously pointed out, 35% of his hypertension is 
industrial with 30% impairment. His stroke is 35% industrial in the same proportion 
as his hypertension as it probably was a hypertensive stroke. 

Again he needs to be evaluated by a neurologist to determine impairment. As 
previously commented on, should you desire I would be happy to have him evaluated 
by Dr. Espy concerning this. 

Dr. Espy, the neurologist who evaluated applicant at Dr. Hyman's request, issued his report on 

April 16, 2015. (Applicant's Exh. 5.) Dr. Espy opined that applicant's February 13, 2013 stroke was a 

right posterior temporal infarction with a left upper quadrant anopsia. (Id., at p. 3.) Dr. Espy then said: 

. . . This was an arteriosclerotic narrowing of the right posterior cerebral artery and 
that hypertension was a major factor. Patient has also been left with increased 
fatigability and mild emotional !ability. He also tells me that he has some mild 
memory issues as a .result of the stroke. He has been able to live with the 
modifications and has missed little if any work. He is currently on a reduced daily 
hourly schedule working 7 hours a day rather than the long days he was putting in 
before. 

The patient has currently reached maximum medical improvement. 35% is work 
related since 35% of his high blood pressure is industrial. 

(Id.) 
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Dr. Espy opined that applicant has 20% whole person impairment (WPI) due to loss of sight in the upper 

quadrants of both eyes and 5% WPI due to· memory issues and mental fatigue, resulting in a 24% 

combined WPI rating. (Id., at pp. 3-4.) 

On May 21, 2015, Dr. Hyman issued a supplemental report based on a review of Dr. Espy's April 

16, 2015 report. (Applicant's Exh. 3.) Dr. Hyman said: 

Consultation was obtained from C. Espy, M.D. In his 4/16/15 report, he agrees that 
the stroke is of a hypertensive nature. Therefore, it is 35% industrial. 

The neurologic impairment is described in his recommendations and discussion but 
results in 24% whole person impairment. This is 35% work related as the stroke is 
industrial in the same proportion as his hypertension is. 

I believe this resolves all of the issues. 

(Id., at pp. 1-2.) 

Dr. Espy was deposed on August 31, 2015. (Applicant's Exh. 6.) 

The deposition began with questioning by defense counsel. Near the outset of his deposition, Dr. 

Espy said he would delete the sentence in his April 16, 2015 report, which stated that "3 5% is work 

related since 35% of his high blood pressure is industrial." (Applicant's Exh. 6, at 7:3-8:3.) Dr. Espy 

then went on to say that applicant had various risk factors for a stroke, including: high blood pressure 

(id., at 8:8-8:16; 8:21-9:6); cholesterol and hyperlipidemia issues (id., at 9:9-9:17); being overweight (id., 

at 10:3-10:20); and a family history of stroke and heart attack (id., at 10:21-11 :8). Dr. Espy opined that 

the high blood pressure alone was about a one-third cause (33% or 35%) of the stroke (id., at 8:8-8:12; 

8:21-9:6.) He further stated that applicant "was under a lot of stress at his workplace and that had an 

effect on his blood pressure," and that these work activities probably caused 33% of his impairment. (Id., 

at 8:13-8:23; see also 8:22-8:23 ["I think the stress level that he had made the blood pressure worse"]; 

10:3-10:4 ["The high blood pressure, I think, was in part related and aggravated by industrial causes."].) 

Dr. Espy later declared, however, "I took Dr. Hyman's assessment that the blood pressure was the 

strongest risk factor and that he rated it 3 5 percent industrial" (id., at 11: 15-11: 17). The questioning by 

defense counsel concluded with the following exchange: 

Q. As you sit here right now, would it be fair to say that a third of the applicant's 
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disability related to his stroke would be to industrial causes? 
A. Yes. 
Q. And, that was based on the discussion we just had over the industrial and 
nonindustrial factors; is that correct? 
A. Correct. · 

(Id., at 13:23-14:5.) 

6 Dr. Espy was then questioned by applicant's counsel. Dr. Espy stated he did not attribute any of 

7 the mental or eye impairment he found to applicant's obesity or to his consumption of h)'.pertensive 

8 medications. (Applicant's Exh. 6, at 18:23-19:9.) Dr. Espy indicated that applicant's stroke was the sole 

9 cause of his visual and mental status impairment. (Id., at 19:21-20:18.) Dr. Espy also declared that 

10 applicant's hypertension, his obesity, and his genetic makeup were all risk factors that combined to cause 

11 the hypertensive stroke. (Id., at 20: 19-21 :6.) 

12 On brief further questioning by defense counsel, Dr. Espy added that, absent the stroke, the 

13 impairment he found would not exist. (Applicant's Exh. 6, at 21 :10-21:13.) As discussed in his April 16, 

14 2015 report, Dr. Espy found neurological i~pairment of 20% WPI due to loss of sight in the upper· 

15 quadrants of both eyes and 5% WPI due to memory issues and mental fatigue, resulting in a 24% 

16 combined WPI rating. (Applicant's Exh. 5, at pp. 3-4.) 

17 Thereafter, on October 5, 2015, Dr. Hyman was also deposed. (Applicant's Exh. 7.) 

18 Upon questioning by defense counsel, Dr. Hyman said that he had reviewed Dr. Espy's August 

19 31, 2015 deposition and said that "the only major issue" between the two physicians was apportionment 

20 because Dr. Espy found 33% industrial causation of applicant's impairment while he (Dr. Hyman) found 

21 35% industrial causation. (Applicant's Exh. 7, at 6:5-6:20.) This difference, however, did not change Dr. 

22 Hyman's apportionment opinion because, in Dr. Hyman's opinion, Dr. Espy apportioned based on risk 

23 factors, not causes. (Id., at 6:21-7:1.)2 Dr. Hyman opined that applicant's impairment was 35% 

24 industrially-caused because 35% of his hypertension was work-related, while the other 65% of his 

25 

26 

27 

2 Dr. Espy also essentially said that while neurologists have expertise in detennining impainnent from a 
stroke, neurologists do not understand how to detennine causation or apportionment for stroke-related disability. 
(Applicant's Exh. 7, at 7: 11-7: 19; 17-17-18: 11.) 
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1 hypertension was due to non-industrial factors, particularly his family history of hypertension and his 

2 own obesity. (Id., at 7:7-7:8; 22:6-23:8.)3 That is, the stroke was a natural progression of the 

3 hypertension and is apportionable in the same fashion as the hypertension. (Id., at 7:9-7:11; see also 25: 1-

4 25: 16.) It was applicant's hypertension that caused his stroke, not his obesity or family history, which 

5 are only risk factors. (Id., at 8:6-8:13; see also 12:25-13:2 ["it is the medical condition that causes the 

6 stroke, not the [risk] factor out there"].) Dr. Hyman further stated that work-related strokes can be 

7 caused by acute stress (e.g., where acute physical or emotional distress increases blood pressure and 

8 causes a blood vessel to rupture) or by cumulative trauma (e.g., where high blood pressure caused by 

9 continuous stress damages the walls of the arteries of the brain, allowing the damaged blood vessels to 

10 rupture spontaneously). (Id., at 9:1-10:6.) Although applicant's stroke occurred at work, Dr. Hyman said 

11 "[t]his one I think ... occurred ... on a continuous trauma basis." (Id., at 10:2-10:5.) Dr. Hyman opined 

12 that applicant's underlying hypertension was contributed to by his work-related stress, his family history 

13 of hypertension, his excessive salt intake, his alcohol consumption, and his obesity. (Id., at 10: 10-10:20.) 

14 Dr. Hyman stated, however, that applicant's family history was the strongest contributing factor to his 

15 hypertension, which is why he found more nonindustrial apportionment than industrial apportionment. 

16 (Id., at 10:18-11:5.) Dr. Hyman added that "the science of apportionment is not precise, so in a 

1 7 hypertensive case, I look at the number of industrial and nonindustrial causes and sort of the weight of 

18 the nonindustrial and industrial causes." (Id., at 14:18-14:21.) As to applicant's impairment, Dr. Hyman 

19 specifically sent applicant to Dr. Espy to do a neurological assessment of applicant's impairment and he 

20 (Dr. Hyman) defers to Dr. Espy's impairment determinations regarding the stroke, but not Dr. Espy's 

21 causation assessment. (Id., at 17:17-18:11; 19:17-19:22.) Dr. Hyman indicated, though, that he found 

22 some additional impairment not addressed by Dr. Espy; that is, Dr. Hyman also found impairment due to 

23 applicant's hypertension, which is separate from and unrelated to the impairment for the stroke. (Id., at 

24 19:23-20:4.) Dr. Hyman added that all of his opinions are based on reasonable medical probability. (Id., 

25 at 25:17-25:19.) 

26 
3 Dr. Hyman apparently rounded up to 35% because "33% is a ridiculous number for comp." (Applicant's 

27 Exh. 7, at 23:7-23:8; see also 44:18-44:21 [" ... I basically thought that the family history, the obesity, and the 
work stress were equally contributory, but I don't like 33 percent, so I gave it 35 percent."].) 

JENSEN, Ken 7 



1 Upon questioning by applicant's counsel, Dr. Hyman reiterated that applicant's stroke was a 

2 hypertensive stroke due to sustained cumulative trauma; it was not an acute hypertensive stroke. 

3 (Applicant's Exh. 7, at 27:6-27:19.) Although Dr. Hyman said that "I don't know" and "I'm not sure" 

4 over what period of time applicant developed hypertension, he further said "I know the period he had 

5 complaints about the job was from '07 through '13, so that's where there could have been an industrial 

6 contribution either causing, aggravating, or accelerating, depending on when the condition first started." 

7 (Id., at 27:24-28:7.) Dr. Hyman also stated that "I don't think we have any" information that applicant 

8 had any elements of hypertension before he began working for the County, noting that "[w]e barely have 

9 evidence that [his hypertension] occurred before the stroke." (Id., at 28:8-28:18.) Dr. Hyman said the 

10 time period for developing hypertension as a result of stress is variable, but it is "[p ]robably three to four 

11 years [if someone] is on blood pressure medication" or, if not, "the process is probably accelerated and 

12 could probably occur in a few months to six months." (Id., at 29:3-32:7.) The work stress contributing to 

13 applicant's hypertension was both his work duties and the difficulty he had with his immediate superior. 

14 (Id., at 32:13-32:18.) These work stressors were 35% of the overall cause of applicant's hypertensive 

15 condition. (Id., at 35:20-36:1; 44:11-44:14.) Dr. Hyman declared that several nonindustrial factors also 

16 contributed to applicant's hypertension, however, the principal ones were being overweight and having 

17 genetic factors relating to his three family members. (Id., at 36:2-36: 17.) In assessing apportionment, 

18 however, "We don't do risk factors. We do causes." (Id., at 39:11-39:12; see also 46:10-46:22 ["I'm not 

19 that big on the genetic issue."].) Dr. Hyman is unaware of anything in the medical literature regarding 

20 the correlation between degrees of being overweight and the development of hypertension, but he is 

21 aware that a "[f]ive to ten percent weight loss is often enough to get rid of [hypertension or diabetes] 

22 when they are obesity related. (Id., at 41:1-41:13.) Applicant's weight increased from 234 pounds in 

23 2005 to 252 pounds in February 2013 (the time of his stroke), so Dr. Hyman would expect that 

24 applicant's weight during this eight-year period was contributing to his hypertension, but he would "not 

25 necessarily" expect to find evidence of hypertension at that time. (Id., at 42:8-42:25.) Dr. Hyman would 

26 state with reasonable medical probability that, at the times applicant was overweight, his weight was 

27 contributing to his hypertensive condition. (Id., at 43:16-43:20.) Dr. Hyman concluded that applicant's 

JENSEN, Ken 8 



work stress, family history, and obesity were equal causative factors to his hypertension, but he rounded 

2 up the industrial causation to 35%. (Id., at 44:15-44:22; 56:21-57:4.)4 As to applicant's family or genetic 

3 susceptibility to developing hypertension, Dr. Hyman looked only at the history that applicant had three 

4 siblings who also developed hypertension; Dr. Hyman did not look at the lifestyle of those family 

5 members. (Id., at 46:10-48:13.) If that history is incorrect (e.g., if some of them had coronary disease 

6 rather than hypertension), that would be an important difference. (Id., at 48: 14-49:20; 56:8-56: 17.) 

7 However, applicant must have had hypertension for three or four years before his stroke because he had 

8 hypertensive wall thickening sufficient to damage the blood vessels of the brain. (Id., at 49:21-51:5.) Dr. 

9 Hyman's opinion is that, with reasonable medical probability, applicant had chronic but undiagnosed and 

10 untreated hypertension that lasted for more than six months before his stroke. (Id., at 55:19-55:24.) 

11 Dr. Hyman issued his final report on December 8, 2015. (Applicant's Exh. 4.) Among other 

12 things, Dr. Hyman stated: "The final conclusion is that 35% of his hypertension and stroke is work 

13 related. Impairment for hypertension is 30%. Impairment for the stroke is based on the neurologic 

14 evaluation." (Id., at p. 2.) 

15 Thereafter, the WCJ issued rating instructions to the Disability Evaluation Unit. 

16 The rating instructions directed the disability evaluation specialist (rater) to issue a recommended 

17 rating based on: (I) 30% WPI for applicant's hypertensive cardiovascular disease (i.e., Impairment 

18 Number 04.01.00.00); 5% WPI for applicant's cognitive impairment (i.e., Impairment Number 

19 13.04.00.00); and 20% WPI for applicant's cranial nerve/optic impairment (i.e., Impairment Number 

20 13.07.02.00).5 The 30% WPI for applicant's hypertension is consistent with Dr. Hyman's October 25, 

21 2013 and December 8, 2015 reports. (Applicant's Exh. 1, at p. 5; Applicant's Exh. 4, at p. 2.) The 20% 

22 WPI for applicant's eye impairment and the 5% WPI for his cognitive impairment are consistent with Dr. 

23 Espy's April 16, 2015 report (Applicant's Exh. 5, at pp. 3-4), as adopted by Dr. Hyman's May 21, 2015 

24 and December 8, 2015 reports. (Applicant's Exh. 3, at pp. 1-2; Applicant's Exh. 4, at p. 2.) 

25 

26 

27 

4 See also fn. 3, supra. 
5 See Schedule for Rating Pennanent Disabilities, January 2005, at http://www.dir.ca.gov/dwc/PDR.pdf, at 
pp. 2-2 & 2-3. . 
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1 The WCJ's rating instructions also directed the rater to apportioned 35% of applicant's 

2 impairment to industrial causation. This instruction is consistent with Dr. Hyman's October 25, 2013, 

3 May 21, 2015, and December 8, 2015 reports. (Applicant's Exh. 1, at p. 5; Applicant's Exh. 3, at pp. 1-2; 

4 Applicant's Exh. 4, at p. 2), as well as various statements Dr. Hyman made at his October 5, 2015 

5 deposition. (Applicant's Exh. 7,passim.) 

6 Thereafter, the rater issued a 34% recommended permanent disability rating, after apportionment. 

7 On August 10, 2016, the WCJ issued his decision finding 30% permanent disability after 

8 apportionment to non-industrial causation. 

9 Applicant's petition for reconsideration, defendant's answer, and the WCJ's Report all followed. 

10 II. DISCUSSION 

11 Senate Bill 899 (SB 899) enacted sections 4663 and 4664(a), which became effective in 2004.6 

12 Section 4663(a) states: "Apportionment of permanent disability shall be based on causation." Section 

13 4664(a) provides: "The employer shall only be liable for the percentage of permanent disability directly 

14 caused by the injury arising out of and occurring in the course of employment." 

15 In Brodie v. Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313 [72 Cal.Comp.Cases 565], the 

16 Supreme Court declared that sections 4663 and 4664(a) established a "new regime of apportionment 

17 based on causation" ( 40 Cal.4th at p. 1327) and that "the new approach to apportionment is to look at the 

18 current disability and parcel out its causative sources-nonindustrial, prior industrial, current industrial-

19 and decide the amount directly caused by the current industrial source." ( 40 Cal.4th at p. 1328.) Among 

20 other things, Brodie stated that these new sections were intended to "eliminate the bar against 

21 apportionment based on pathology and asymptomatic causes" ( 40 Cal.4th at p. 1327) and that they were 

22 "intended to reverse [certain] features of former sections 4663 and 4750" (40 Cal.4th at p. 1327) -

23 including the case law that interpreted those former sections to bar apportionment if, "but for" the 

24 industrial injury, the nonindustrial cause would not alone have given rise to a disability. (40 Cal.4th at p. 

25 1326.) 

26 

27 
6 Section 4663 was subsequently amended in ways not relevant here. 
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Accordingly, it is now permissible to apportion permanent disability where that disability is 

2 actually caused, at least in part, by a preexisting, asymptomatic, non-industrial condition or disease, or by 

3 congenital or genetic factors. (City of Jackson v. Workers' Comp. Appeals Bd. (Rice) (2017) 11 

4 Cal.App.5th 109 [82 Cal.Comp.Cases 437] (allowing apportionment of permanent disability caused by 

5 genetic or congenital cervical spine pathology); Acme Steel v. Workers' Comp. Appeals Bd. (Borman) 

6 (2013) 218 Cal.App.4th 1137 [78 Cal.Comp.Cases 751] (allowing applicant's hearing disability to be 

7 apportioned to congenital degeneration of the cochlea); E.L. Yeager Construction v. Workers' Comp. 

8 Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922 [71 Cal.Comp.Cases 1687] (allowing apportionment 

9 of permanent disability caused by preexisting degenerative disc disease); Escobedo v. Marsha/ls (2005) 

10 70 Cal.Comp.Cases 604 (Appeals Board en bane) (allowing apportionment of permanent disability 

11 caused by preexisting degenerative arthritis in both knees).) 

12 Applicant contends, however, that the WCJ's finding that applicant's hypertension disability and 

13 stroke -related disability (i.e., his visual and mental/memory problems) were 65% non-industrially caused 

14 does not constitute substantial evidence because neither Dr. Hyman nor Dr. Espy explain the "how and 

15 why" of their apportionment opinions. 

16 Applicant is correct that under Escobedo a physician must explain the "how and why" of his or 

17 her apportionment opinion, i.e., the physician must set forth the facts and reasoning that support his or 

18 her apportionment determination. (Escobedo, supra, 70 Cal.Comp.Cases at p. 621.) This is consistent 

19 with the long-standing principle that in assessing a physician's apportionment opinion, the WCAB must 

20 assess whether the physician's reasoning supports his or her conclusion. (Granado v. Workmen's Comp. 

21 Appeals Bd (1970) 69 Cal.2d 399, 407; Zemke v. Workmen's Comp. Appeals Bd (1968) 68 Cal.2d 794, 

22 798-799, 800-801 [33 Cal.Comp.Cases 358]; cf. People v. Bassett (1968) 69 Cal.2d 122, 141, 144 (the 

23 opinion of an expert is no better than the reasons upon which it is based).) 

24 Moreover, Escobedo' s holding that a physician must adequately explain the "how and why" of 

25 any apportionment opinion has been repeatedly endorsed by the appellate courts. (Andersen v. Workers' 

26 Comp. Appeals Bd (2007) 149 Cal.App.4th 1369, 1381-1382 [72 Cal.Comp.Cases 389] (citing to 

27 Escobedo and stating: "[t]he physician should show the reasoning or basis for his or her conclusions 
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1 [and] [t]he physician should also discuss the nature of the disease [and] why it is responsible for the 

2 approximate percentage of the PD"); Gatten, supra, 145 Cal.App.4th at pp. 927-928 (quoting with 

3 approval Escobedo's holding that "if a physician opines that 50% of an employee's back disability is 

4 caused by degenerative disc disease, the physician must explain the nature of the degenerative disc 

5 disease, how and why it is causing permanent disability at the time of the evaluation, and how and why it 

6 is responsible for approximately 50% of the disability"); Marsh v. Workers' Comp. Appeals Bd. (2005) 

7 130 Cal.App.4th 906, 917, fn. 7 [70 Cal.Comp.Cases 787] (same).) 

8 Nevertheless, we do not accept applicant's assertion that Dr. Hyman and Dr. Espy failed to 

9 adequately explain the "how and why" of their apportionment opinions. We will address applicant's 

10 arguments regarding each physician in turn, starting with Dr. Hyman. 

11 As discussed in the Background above, Dr. Hyman gave a 30% WPI rating for applicant's 

12 hypertension itself, separate from the sight and mental/memory impairments from the stroke. Applicant 

13 does not dispute this 30% WPI rating. 

14 In his reports and deposition, Dr. Hyman explains that 65% of this hypertensive disability 

15 (essentially two-thirds) was caused by two non-industrial factors, i.e., his obesity and his family history 

16 of hypertension. Applicant's petition for reconsideration acknowledges that applicant had a family 

17 history of hypertension (Applicant's Petition at 7:27-8: 1; 8: 15-8: 17) as well as an eight-year pre-injury 

18 history of being overweight (id., at 8:8-8:11 ). 

19 Applicant argues, however, that while Dr. Hyman does provide an opinion on how obesity may 

20 cause hypertension, he fails to explain why it caused hypertension in applicant, especially given that 

21 applicant's medical records are devoid of any significant pre-stroke hypertensive findings even though 

22 applicant had at least an eight-year history of being overweight. Dr. Hyman, though, recognizes that 

23 applicant had limited pre-stroke evidence of hypertension (i.e., only a 154/100 blood pressure reading 

24 about three months before the stroke and no pre-stroke hypertensive medication). Yet, Dr. Hyman found 

25 with reasonable medical probability that applicant's pre-stroke obesity contributed to his hypertension. 

26 Specifically, Dr. Hyman observed that applicant must have had hypertension for three or four years 

27 before his stroke because, after the stroke, he was found to have had hypertensive blood vessel wall 
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1 thickening sufficient to damage the blood vessels in the brain. 

2 Applicant additionally argues that Dr. Hyman fails to explain how or why family history is 

3 important to the development of hypertension, particularly given that only three of applicant's 11 siblings 

4 developed hypertension and two of these three (like applicant) had a significant history of workplace 

5 stress. However, as we read Dr. Hyman's reports and deposition, he essentially states that it is a 

6 generally accepted medical principle that a hypertensive family history is a causal factor in the 

7 development of hypertension. Moreover, Dr. Hyman states that all of his opinions are founded on 

8 reasonable medical probability. 

9 Next, applicant asserts that Dr. Hyman apportions permanent disability based on applicant's 

10 non-industrial risk factors for developing hypertension (i.e., his obesity and his family history of 

11 hypertension). Therefore, applicant continues, Dr. Hyman is impermissibly apportioning to the risk of 

12 injury (i.e., applicant's risks of developing hypertension and of having a stroke) rather than the cause of 

13 permanent disability, contrary to Escobedo. 

14 In Escobedo, the Appeals Board did emphasize that the language of sections 4663 and 4664(a) 

15 that permanent disability shall be based on "causation" refers to the causation of the injured employee's 

16 permanent disability, not causation of his or her injury. (70 Cal.Comp.Cases at pp. 607, 611.) "[T]he 

17 percentage to which an applicant's injury is causally related to his or her employment is not necessarily 

18 the same as the percentage to which an applicant's permanent disability is causally related to his or her 

19 mJury. The analyses of these issues are different and the medical evidence for any percentage 

20 conclusions might be different." (70 Cal.Comp.Cases at p. 611 (italics in original).) 

21 Yet, as we read Dr. Hyman's reports and deposition, we disagree that he was assessmg 

22 apportionment based upon the percentages to which applicant's non-industrial risk factors contributed to 

23 causing his injury. Although Escobedo made it clear that causation of injury and causation of permanent 

24 disability are not necessarily the same, our analysis of Dr. Hyman's reports and deposition leads us to 

25 conclude that he found them to be the same in this case. That is, he found that the cause of applicant's 

26 stroke (i.e., hypertension) and the cause of applicant's disability (i.e., the hypertension impairment and 

27 the visual and mental/memory impairment caused by the stroke) are apportionable in the same fashion. 
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1 Applicant's final argument with respect to Dr. Hyman's apportionment opinion is that he found 

2 that three risk factors contributed to applicant's hypertension (i.e., work stress, obesity, and family 

3 history of hypertension) and, therefore, Dr. Hyman simply found that each factor was one-third 

4 responsible for applicant's disability without providing any analysis of why all three are equally 

5 responsible, in derogation of Escobedo. 

6 We agree that, in opining that about one-third of applicant's disability is industrially-caused and 

7 two-thirds is caused by his obesity and his family history of hypertension, Dr. Hyman is making an 

8 apportionment determination that is an approximation and is not precise. Nevertheless, "[ o ]f necessity 

9 every medical opinion must be in a sense speculative [yet] this does not destroy the probative value of 

10 such an opinion." (Foremost Dairies, Inc. v. Industrial Acc. Com. (McDannald) (1965) 237 Cal.App.2d 

11 560, 572 [30 Cal.Comp.Cases 320].) Here, Dr. Hyman's apportionment opinion is based on his medical 

12 evaluation of applicant, his review of applicant's medical records, and his own medical experience and 

13 expertise. Further, he stated that his apportionment opinion was based on reasonable medical probability. 

14 Accordingly, we will accept it. (See Anderson v. Workers' Comp. Appeals Bd. (2007) 149 Cal.App.4th 

15 1369, 1382 [72 Cal.Comp.Cases 389] (the fact that an apportionment determination is "not precise and 

16 require[s] some intuition and medical judgment ... does not mean [the] conclusions are speculative 

17 [where the physician] stated the factual bases for his determinations based on his medical expertise"); 

18 E.L. Yeager Construction v. Workers' Comp. Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922, 930 [71 

19 Cal.Comp.Cases 1687] (a physician's apportionment opinion "cannot be disregarded as being speculative 

20 when it was based on his expertise in evaluating the significance of the[] facts"); Gay v. Workers' Comp. 

21 Appeals Bd. (1979) 96 Cal.App.3d 555, 565 [ 44 Cal.Comp.Cases 817] ("We are cognizant that it may at 

22 times be a formidable task for a physician to state precise figures on apportionment. ... Accordingly, it is 

23 permissible for the physician to state his opinion on apportionment in terms of the reasonably medically 

24 probable range .... ").) 

25 We tum now to applicant's arguments regarding Dr. Espy's apportionment. 

26 Preliminarily, the WCJ's apportionment of 35% of applicant's disability to industrial factors and 

27 65% to nonindustrial factors was largely based on Dr. Hyman, not Dr. Espy. Dr. Hyman and Dr. Espy 
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had somewhat differing apportionment opinions, with the former finding 35% industrial causation and 

2 the latter finding 33% industrial causation. 

3 In any event, one of applicant's arguments is that Dr. Espy apportioned based on the cause of 

4 applicant's injury, not the cause of his disability. We reject this argument for the same reasons already 

5 stated above with respect to Dr. Hyman. 

6 Applicant further contends that Dr. Espy merely relied on Dr. Hyman's opinion regarding 

7 apportionment to causation of disability, which constitutes an impermissible "pass through 

8 apportionment." Applicant asserts that numerous Appeals Board panel decisions have rejected 

9 pass-through apportionment based on the principle that it is the responsibility of each medical evaluator 

10 to determine apportionment for the body parts for systems within his or her area of expertise and that a 

11 physician cannot simply mirror the apportionment opinion of another physician without providing 

12 independent justification for his or her own opinion. 

13 We agree that, as a general matter, each individual medical evaluator should independently 

14 determine apportionment for the body parts or systems within his or her area of expertise. Here, 

15 however, the disability that Dr. Espy assessed (i.e., the visual and mental/memory impairments caused by 

16 applicant's stroke) arose out of the same disability that Dr. Hyman assessed (i.e., the hypertension). 

17 Accordingly, in this case, we conclude it was legally appropriate for Dr. Espy to rely on Dr. Hyman's 

18 apportionment assessment. 

19 Ill 

20 Ill 

21 !II 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 For the foregoing reasons, 

2 IT IS ORDERED, as the Decision After Reconsideration of the Workers' Compensation Appeals 

3 Board, that the Findings of Fact and Award issued by the workers' compensation administrative law 

4 judge (WCJ) on August 10, 2016 is AFFIRMED. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

WORKERS' COMPENSATION APPEALS BOARD 

I CONCUR, 

~ 
I DISSENT. (See Attached Dissenting Opinion.) 

16 

17 

18 

19 

LL~· CHAIR 

20 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

21 HAY 0 5 2018 
22 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRE RECORD. 
23 

24 KEN JENSEN 

25 
GHITTERMAN, GHITTERMAN & FELD 
TOBIN LUCKS LLP 

26 
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1 DISSENTING OPINION OF CHAIR ZALEWSKI 

2 I dissent. I conclude that Richard M. Hyman, M.D., the panel qualified medical evaluator 

3 (PQME) in internal medicine, and Clarke D. Espy, M.D., the neurologist to whom Dr. Hyman referred 

4 applicant, both impermissibly apportioned to causation of applicant's injury (i.e., non-industrial risk 

5 factors for developing hypertension and suffering a stroke) rather than causation of his disability. 

6 Accordingly, I would reverse the WCJ's apportionment determination and find instead that all of 

7 applicant's permanent disability is industrially-caused. 

8 Apportionment of permanent disability "shall be based on causation" and the "employer shall . 

9 only be liable for the percentage of permanent disability directly caused by the injury arising out of and 

10 occurring in the course of employment." (Lab. Code, §§ 4663(a) & 4664(a).) "The plain reading of 

11 'causation' in this context is causation of the permanent disability." (Escobedo v. Marsha/ls (2005) 70 

12 Cal.Comp.Cases 604, 611 (Appeals Board en bane), 70 Cal.Comp.Cases 1506 (writ den.).) Therefore, 

13 examining physicians must "make an apportionment determination by finding what approximate 

14 percentage of the permanent disability was caused by the direct result of injury arising out of and 

15 occurring in the course of employment and what approximate percentage of the permanent disability was 

16 caused by other factors both before and subsequent to the industrial injury, including prior industrial 

17 injuries." (Lab. Code,§ 4663(c).) 

18 Nevertheless, the mere fact that a physician opines that some portion of an injured worker's 

19 permanent disability is attributable to non-industrial causation does not mean that the physician's opinion 

20 necessarily rests on correct legal principles. 

21 In our en bane decision in Escobedo, the Appeals Board emphasized that the language of sections 

22 4663 and 4664(a) that permanent disability shall be based on "causation" refers to the causation of the 

23 injured employee's permanent disability, not causation of his or her injury. (70 Cal.Comp.Cases at 

24 pp. 607, 611.) "[T]he percentage to which an applicant's injury is causally related to his or her 

25 employment is not necessarily the same as the percentage to which an applicant's permanent disability is 

26 causally related to his or her injury. The analyses of these issues are different and the medical evidence 

27 for any percentage conclusions might be different." (70 Cal.Comp.Cases at p. 611 (italics in original).) 
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1 Escobedo is consistent with the Supreme Court's subsequent decision in Brodie v. Workers' 

2 Comp. Appeals Bd (2007) 40 Cal.4th 1313, 1327-1328 [72 Cal.Comp.Cases 565]. In Brodie, the 

3 Supreme Court declared that "the new approach to apportionment is to look at the current disability and 

4 parcel out its causative sources-nonindustrial, prior industrial, current industrial-and decide the 

5 amount directly caused by the current industrial source." (40 Cal.4th at p. 1328 (holding and italics 

6 added).) Accordingly, under Brodie, if an employee's industrial injury is the sole cause of his or her 

7 permanent disability, there can be no legally valid apportionment of the employee's permanent 

8 disability.7 

9 Therefore, per both Escobedo and Brodie, an opinion that bases apportionment upon the 

10 percentage to which non-industrial risk factors contributed to causing the injury, rather than causing 

11 permanent disability, is not substantial evidence that legally justifies apportionment. The Appeals Board 

12 has recognized this principle in a number of cases. (E.g., Martinez v. County of Alameda (20-18) 2018 

13 Cal. Wrk. Comp. P.D. LEXIS 17, *31-35 (Appeals Board panel decision) [impermissible apportionment 

14 to risk factor of applicant's predisposition to stroke due to his pre-existing atherosclerotic disease in left 

15 carotid artery]; Ricken v. County of Riverside (2015) 2015 Cal. Wrk. Comp. P.D. LEXIS 696, *3-4 

16 (Appeals Board panel decision) [applicant sustained industrial injury to his cardiovascular system in the 

17 form of hypertension; physician improperly apportioned applicant's hypertensive disability to several 

18 non-industrial risk factors for hypertension (i.e., obesity, positive family history, diet, lack of physical 

19 activity, and sleep apnea), did not distinguish between causation of injury and causation of disability, and 

20 failed to explain how any of the risk factors caused disability]; Anderson v. Jaguar/Landrover of Ventura 

21 (2012) 2012 Cal. Wrk. Comp. P.D. LEXIS 327, * 14-18 (Appeals Board panel decision) [PQME 

22 improperly apportioned 40% of the disability caused by applicant's post-surgery stroke to his 25-year 

23 smoking history and his pre-existing hypertension, hyperlipidemia, and insulin-dependent diabetes; 

24 WCAB concludes PQME confused causation of injury with causation of disability where applicant's 

25 

26 

27 

7 Indeed, in Hikida v. Workers' Comp. Appeals Bd. (2017) 12 Cal.App.5th 1249 [82 Cal.Comp.Cases 679], 
the Court of Appeal cited to this just-quoted language of Brodie (12 Cal.App.5th at pp. 1259-1260) and concluded 
that non-industrial apportionment was not justified where the injured employee's complex regional pain syndrome 
(CRPS) permanent disability solely resulted from an unsuccessful surgical intervention for her industrial carpal 
tunnel syndrome. 
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total permanent disability was caused entirely by the effects of the stroke, not his pre-existing 

2 nonindustrial risk factors]; United Airlines v. Workers' Comp. Appeals Bd. (Milivojevich) (2007) 72 

3 Cal.Comp.Cases 1415 (writ den.) [high cholesterol is a risk factor for stroke but many people who have 

4 high cholesterol never have a stroke; therefore apportionment to high cholesterol in a stroke case was not 

5 valid apportionment under Escobedo].) 

6 Here, applicant's disability consisted of: (1) 20% WPI due to post-stroke loss of sight in the upper 

7 quadrants of both eyes (Applicant's Exh. 5, at pp. 3-4 [Dr. Espy's 4/16115 report]); (2) 5% WPI due to 

8 post-stroke memory issues and mental fatigue (id.); and (3) 30% whole person impairment (WPI) due to 

9 a small amount of hypertensive wall thickening (Applicant's Exh. 1, at p. 5 [Dr. Hyman's 10/25113 

10 report]). 

11 As to the disability related directly to the stroke (i.e., the loss of sight and the memory/mental 

12 fatigue issues), Dr. Espy initially stated in substance that "33 percent" of applicant's post-stroke 

13 impairment was caused by workplace stress that contributed to his high blood pressure (Applicant's Exh. 

14 6 [8/31115 deposition], at 8:5-9:6; 10:3-10:4; 13:23-14:5) and that applicant's non-industrial risk factors, 

15 including being overweight and having a family history of hypertension, caused the other two-thirds (id., 

16 at 9:7-11 :11).8 Dr. Espy later clarified, however, that none of applicant's actual impairment was due to 

17 his obesity or family history (id., at 18:23-19:3), that these were merely risk factors for having a stroke 

18 (id., at 18:23-19:3; 20:25-21 :6), that the stroke itself was the sole cause of applicant's visual and mental 

19 impairment (id., at 19: 19-20: 18), and that absent the stroke this impairment would not exist (id., at 21: 10-

20 21: 13). Accordingly, Dr. Espy's clarification establishes that his apportionment is impermissibly based 

21 on the extent to which non-industrial risk factors were a contributing cause of the injury (i.e., the stroke). 

22 As to the disability due to the hypertensive wall thickening, Dr. Hyman's October 25, 2013 report 

23 concluded that 65% of applicant's hypertension is non-industrial because "[t]hree family members are 

24 hypertensive ... [and] he was significantly overweight." (Applicant's Exh. 1, at p. 5} Dr. Hyman 

25 

26 8 Dr. Espy stated in his April 16, 2015 report that "35% [of applicant's post-stroke visual and memory 
impairment] is work related since 35% of his high blood pressure is industrial." (Applicant's Exh. 5, at p. 3.) At 

27 his August 31, 2015 deposition, however, Dr. Espy said he would "delete" that sentence from his April 16, 2015 
report. (Applicant's Exh. 6, at 7:3-8:3.) 
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1 essentially reiterated this conclusion at his deposition, at which he indicated that 65% of applicant's 

2 hypertension was due to his family history and his obesity. (Applicant's Exh. 7, at 7:7-7:8; 22:6-23:8; 

3 36:2-36:17.) Yet, although Dr. Hyman essentially testified that applicant's obesity and family history 

4 were "causative factors" and not "risk factors" (id., at 36:2-36:17; 39:11-39:12; 44:15-44:22; 56:21-

5 57:4), these statements by Dr. Hyman actually confound causation of injury with causation of disability, 

6 as he essentially acknowledges. This is because when Dr. Espy apportioned two-thirds of applicant's 

7 post-hypertensive stroke disability to his obesity and family history, Dr. Hyman expressly criticized Dr. 

8 Espy's apportionment by stating that Dr. Espy improperly "apportioned for risk factors, not causes" (id., 

9 at 6:21-7: 1) and by stating that applicant's obesity and family history were "not a causative factor. Those 

10 are risk factors." (Id., at 8:2-8:13.) Therefore, like Dr. Espy, Dr. Hyman improperly apportioned 

11 applicant's hypertensive disability to his non-industrial risk factors for hypertension (i.e., his obesity and 

12 ositive famil hisJQiy)_and did not distinguish between causation of injucy~causatiOO---O-ffilsability. 

13 Furthermore, although sections 4663(a) and 4664(a) permit apportionment to be based on 

14 pathology and asymptomatic prior conditions (Brodie, supra, 40 Cal.4th at p. 1327; Escobedo, supra, 70 

15 Cal.Comp.Cases at pp. 607, 614-617), family history and obesity are not pathology or asymptomatic 

16 prior conditions. 

17 In any event, as acknowledged by the majority, Escobedo requires that each physician must 

18 explain the "how and why" of his or her apportionment opinion, i.e., the physician must set forth the 

19 facts and reasoning that support his or her apportionment determination. (Escobedo, supra, 70 

20 Cal.Comp.Cases at p. 621; accord: Andersen v. Workers' Comp. Appeals Bd. (2007) 149 Cal.App.4th 

21 1369, 1381-1382 [72 Cal.Comp.Cases 389]; E.L. Yeager Construction v. Workers' Comp. Appeals Bc/. 

22 (Gatten) (2006) 145 Cal.App.4th 922, 927-928 [71 Cal.Comp.Cases 1687]; Marsh v. Workers' Comp. 

23 Appeals Bd. (2005) 130 Cal.App.4th 906, 917, fn. 7 [70 Cal.Comp.Cases 787].) 

24 Here, Dr. Hyman does not explain how or why applicant's family history of hypertension was a 

25 contributing cause of applicant's hypertensive disability. While Dr. Hyman took a history that three of 

26 applicant's family members had hypertension (Applicant's Exh. 1, at pp. 2, 5; Applicant's Exh. 7, at 

27 10:10-10:20; 22:18-23:8; 36:11-36:13; 47:20-47:24; 48:9-48:12), it nowhere appears that Dr. Hyman 
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1 asked applicant how many family members he had or whether the ones with a history of hypertension 

2 were, like applicant, subjected to stressful environments.9 To the contrary, Dr. Hyman expressly testified 

3 that he looked only at the fact that three of applicant's siblings also developed hypertension, and did not 

4 look at the lifestyle of those siblings. (Applicant's Exh. 7, at 46:10-48:13.) 

5 Furthermore, a physician's apportionment opinion does not constitute substantial evidence if it is 

6 a bare legal conclusion. (Granado v. Workmen's Comp. Appeals Bd. (1970) 69 Cal.2d 399, 407 [33 

7 Cal.Comp.Cases 647] (a "mere legal conclusion" does not furnish a basis for and apportionment finding); 

8 Zemke v. Workmen's Comp. Appeals Bd. (1968) 68 Cal.2d 794, 799, 800-801 (a physician's opinion that 

9 the apportionment was "fair" fails to disclose its underlying basis and is but a "bare legal conclusion" 

10 that does not constitute substantial evidence); Berry v. Workmen 's Comp. Appeals Bd. ( 1968) 68 Cal.2d 

11 786, 791 [33 Cal.Comp.Cases 352] (a physician's "offhand feeling" that it "would seem fair" to 

12 apportion 50% of the disability to nonindustrial causation violates established rules for apportionment]; 

13 see also Escobedo, supra, 70 Cal.Comp.Cases at p. 621 ("if a , physician opines that 50% of an 

14 employee's back disability is caused by degenerative disc disease, the physician must explain the nature 

15 of the degenerative disc disease, how and why it is causing permanent disability at the time of the 

16 evaluation, and how and why it is responsible for approximately 50% of the disability").) 

17 Here, Dr. Hyman concluded that applicant had three risk factors for the development of 

18 hypertension (i.e., his industrial stress, his non-industrial obesity and his non-industrial family history of 

19 hypertension); that these three factors were "equal" in causing his hypertension; and, therefore, 

20 two-thirds of applicant's disability is nonindustrial. (Applicant's Exh. 1, at p. 5; Applicant's Exh. 7, at 

21 7:7-7:8; 22:6-23:8; 36:2-36:17; 44:15-44:22; 56:21-57:4.) Thi~, however, is a bare legal conclusion. Dr. 

22 Hyman does not explain how and why the non-industrial factors of obesity and family history were 

23 equally contributory to applicant's hypertension. 

24 Ill 

25 

26 
9 Applicant's verified petition for reconsideration alleges that applicant was one of 11 siblings and that two 

27 of his siblings who had hypertension worked in high stress jobs, one is a policeman and firefighter and the other is 
a combat military officer. (Petition, at 7:26-7:27; 8: 15-8: 17.) 
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1 Therefore, defendant did not carry its burden of proof on apportionment. (Pullman Kellogg v. 

2 Workers' Comp. Appeals Bd. (Normand) (1980) 26 Cal.3d 450, 456 [ 45 Cal.Comp.Cases 170]; Kopping 

3 v. Workers' Comp. Appeals Bd. (2006) 142 Cal.App.4th 1099, 1115 [71 Cal.Comp.Cases 1229]; 

4 Escobedo, supra, 70 Cal.Comp.Cases at p. 613.) 
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1 

2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 JOSEPH ROBINSON, 

5 Applicant, 

6 vs. 

7 CITY OF RIVERSIDE, permissibly self-insured 

8 

9 

Defendants. 

Case No. ADJ10758803 
(Riverside District Office) 

OPINION AND ORDER 
GRANTING PETITION FOR 

RECONSIDERATION 
AND DECISION AFTER 

RECONSIDERATION 

10 Applicant seeks reconsideration of the Findings and Award (F&A) issued by the workers' 

11 compensation administrative law judge (WCJ) on November 20, 2017, wherein the WCJ found in 

12 pertinent part that applicant sustained injury to his lumbar spine and that he did not sustain injury to his 

13 neck, upper extremities, and lower extremities. 

14 Applicant contends that the medical report of qualified medical examiner (QME), Dr. Fenison, is 

15 not substantial medical evidence because it appears that Dr. Fenison does not understand the concept of 

16 cumulative trauma injuries. 

17 We received a Report and Recommendation on Petition for Reconsideration (Report) from the 

18 WCJ recommending the Petition be denied. We received an Answer from defendant. 

19 We have considered the allegations in the Petition and the Answer and the contents of the Report. 

20 Based upon our review of the record, and for the reasons set forth below, we will grant reconsideration, 

21 rescind the F&A and return the matter to the WCJ for further proceedings consistent with our decision. 

22 BACKGROUND 

23 Applicant claimed injury to his neck, upper extremities, lumbar spine, and lower extremities 

24 while employed by defendant as a police officer during the period from June 15, 2009, through 

25 September 7, 2016. 

26 On March 1, 2017, applicant was evaluated by Dr. Fenison. (Def. Exh. A, Anthony T. Fenison, 

27 M.D., March 22, 2017.) The doctor examined applicant, took a history, and reviewed the medical record. 
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In his report the doctor stated: 

When speaking with the patient today, he could not recall any specific 
episodes that took place during that time period, but did document that over 
the past 20+ years as a Peace Officer being involved in multiple motor 
vehicle accidents and multiple altercations with assailants. He documents 
having to chase after individuals, climbing over walls, and performing 
jumping activities, and states for the most part that he continued to work 
and fight through some of his symptoms so that he could continue to 
perform his daily work activity. (Def. Exh. A, p. 2.) 

He concluded: 

This examinee has multiple complaints involving his neck and back as well 
as his upper extremities and his knee joints. However, at this point in time, 
there does not appear to be any clear link between his musculoskeletal 
difficulties involving his cervical spine, his bilateral upper extremities or 
his bilateral knee joints as it relates to his work activities for the City of 
Riverside. Cm . . . [H]e has not presented to me any information 
documenting to me any specific injuries that have taken place during the 
timeframe that has been listed that would correlated [sic] with this being an 
industrial injury. 

It does not appear as if he has filed any previous claims except for in 2008 
for his bilateral upper extremities, nor has he missed any time from work 
due to some of the other conditions that he discussed; therefore, it is more 
likely than not that these incidents would have been considered under "first 
aid" versus actual work-related injuries. 

Therefore, at this point in time, I do find AOE/COE for his lumbar spine 
and he should continue to treat with Dr. Hopkins to address his current 
difficulties, but fortunately he does not have any active signs of 
radiculopathy or any other neurological pathology to warrant aggressive 
care. (Def. Exh. A, pp. 13 - 14.) 

21 The parties proceeded to trial on October 23, 2017. The issues submitted for decision included parts of 

22 body injured, (applicant claimed injury to his cervical spine, upper extremities and lower extremities in 

23 addition to the accepted lumbar spine injury), and applicant's contention that the report from Dr. Fenison 

24 was not substantial medical evidence. (Minutes of Hearing (MOH), October 23, 2017, p. 2.) 

25 I I I 

26 I I I 

27 I I I 
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Applicant testified that: 

His job duties included patrol in a vehicle, responding to calls that could 
involve robberies, domestic violence or fights, et cetera. He wore a bullet 
resistant vest and a duty belt with radio, gun, ammo, baton, et cetera. The 
vest weighed approximately 4 pounds. He wore the vest every day. It is 
attached by straps over the shoulders and around the torso. (MOH, p. 4.) 

He later stated that: 

He was involved in five motor vehicle accidents as a Patrol Officer. He has 
been going to a chiropractor for the last 20 years for neck and back pain. 
Neck and back pain have increased over the years. He has pain and 
numbness in his knees. Before he was a Patrol Officer, he did not have pain 
in his knees, neck, or low back. (MOH, p. 5.) 

DISCUSSION 

It has long been held that a worker's continued exposure to the physical demands of his or her 

employment may result in a cumulative trauma injury and that cumulative trauma injuries are " ... the 

result of a number of minor strains over a period of time .... " (Fruehauf Corp. v. Workmen's Comp. 

Appeals Bd. (1968) 68 Cal.2d 569, 574 [33 Cal.Comp.Cases 300]; Breveridge v. Ind. Accident Comm. 

(1959) 175 Cal. App. 2d 592 [24 Cal.Comp.Cases 274].) 

Labor Code section 3208.1, ena<.-'1ed in 1968, states: 

An injury may be either: (a) "specific," occurring as the result of one 
incident or exposure which causes disability or need for medical treatment; 
or (b) "cumulative," occurring as repetitive mentally or physically 
traumatic activities extending over a period of time, the combined effect of 
which causes any disability or need for medical treatment. ... 

22 It is well established that, "... [N]ot all expe~ medical opinion constitutes substantial evidence 

23 upon which the Board may rest its decision. Medical reports and opinions are not substantial evidence if 

24 they are ... based on ... inadequate medical histories and examinations, or on incorrect legal theories." 

25 (Hegg/in v. Workers' Comp. Appeals Bd. (1971) 4 Cal. 3d 162, 169 [36 Cal.Comp.Cases 93, 97]; Place 

26 v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 372, 378-379 [35 Cal.Comp.Cases 525].) 

27 A WCJ's findings must be supported by substantial evidence. (Lab. Code, §§ 5903 and 5952 
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1 subd. (d); Lamb v. Workmen's Comp. Appeals Bd. (1974) 11 Cal.3d 274 [39 Cal.Comp.Cases 310]; 

2 Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312 [35 Cal.Comp.Cases 500].) 

3 Here, Dr. Fenison's explanation for his opinion that applicant did not sustain a cumulative trauma 

4 injury appears to indicate that the doctor does not accurately understand the legal definition of a 

5 cumulative trauma injury. His opinion appears to be based on an incorrect legal theory and does not 

6 constitute substantial evidence. Thus, it is not an appropriate basis for the WCJ' s findings. 

7 The Appeals Board has the discretionary authority to develop the record when the record does not 

8 contain substantial evidence or when appropriate to provide due process or fully adjudicate the issues. 

9 (Lab. Code §§ 5701, 5906). "The principle of allowing full development of the evidentiary record to 

10 enable a complete adjudication of the issues is consistent with due process in connection with workers' 

11 compensation claims." (Tyler v. Workers' Comp. Appeals Bd. (1997) 56 Cal.App.4th 389, 394, 62 

12 Cal.Comp.Cases 924; see McClune v. Workers' Comp. Appeals Bd. (1998) 62 Cal.App.4th 1117, 63 

13 Cal.Comp.Cases 261). 

14 Normally, if the medical record requires further development either after trial or submission of 

15 the case for decision, the medical record should first be supplemented by physicians who have already 

16 reported in the case. (McDuffie v. Los Angeles County Metropolitan Transit Authority (2001) 67 

17 Cal.Comp.Cases 138 (Appeals Board en bane).) However, in the present matter, since Dr. Fenison's 

18 conclusions regarding applicant's cumulative trauma claim appear to be based on an inaccurate 

19 understanding of the concept of a cumulative injury, a supplemental report from the doctor would likely 

20 not be substantial evidence. Under the circumstance of this case it appears that it would be appropriate 

21 for the parties to seek the opinions of an agreed medical evaluator or in the alternative, the WCJ may 

22 choose to appoint a regular physician to evaluate applicant. (Lab. Code, §5701.) 

23 Accordingly, we rescind the F&A and return the matter to the WCJ for further proceedings 

24 consistent with our decision. 

25 I I I 

26 I I I 

27 I I I 
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1 For the foregoing reasons, 

2 IT IS ORDERED that applicant's Petition for Reconsideration of the Findings and Award issued 

3 by the WCJ on November 20, 2017, is GRANTED. 

4 IT IS FURTHER ORDERED, as the Decision After Reconsideration of the Workers' 

5 Compensation Appeals Board, that the Findings and Award is RESCINDED and the matter is 

6 RETURNED to the WCJ for further proceedings and a new decision consistent with this opinion from 

7 which any aggrieved person may timely seek reconsideration. 

8 
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2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 MARILYN SCHUY (formerly, MARILYN 
TERRY), 

5 

6 

7 

Applicant, 

vs. 

CITY OF YUBA, Permissibly Self-Insured; and 
8 YORK RISK SERVICES GROUP, INC., 

(Claims Administrator), 
9 

10 
Defendants. 

Case Nos. ADJ9206874 
(Redding District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

11 We previously granted reconsideration to further study the factual and legal issues. This is our 

12 Decision After Reconsideration. 

13 Defendant, the City of Yuba City (Police Department), seeks reconsideration of the Findings and 

14 Award issued by the workers' compensation administrative law judge (WCJ) on November 30, 2016. In 

15 that decision, the WCJ found in relevant part that applicant's stipulated cumulative injury to her low 

16 back, which she sustained while employed through August 21, 2013 as a records supervisor by 

17 defendant, caused 29% permanent disability without apportionment. 1 

18 In its petition for reconsideration, defendant contends in substance that the WCJ should have 

19 apportioned based on the opinion of William H. Ramsey, M.D., the agreed medical evaluator (AME) in 

20 orthopedics, that 50% of applicant's permanent disability was caused by the non-industrial development 

21 and progression of her degenerative back disease. 

22 The WCJ issued a Report and Recommendation on Petition for Reconsideration (Report) 

23 recommending that her November 30, 2016 decision be affirmed. Applicant filed an answer that also 

24 argued for affirmance. 

25 

26 

27 

When these proceedings began, applicant's legal name was "Marilyn Ann Terry." On September 8, 2017, 
applicant's counsel submitted a letter requesting that her legal name be officially changed to "Marilyn Schuy." 
Accordingly, "Marilyn Schuy" is the name we will now use. The Electronic Adjudication Management System 
(EAMS) has been amended to reflect this change. 



1 We have reviewed the record, the allegations of defendant's petition for reconsideration and 

2 applicant's answer, and the contents of the WCJ's·Report. Based on our review and for the reasons we 

3 shall explain, we agree with defendant that consistent with Labor Code sections 4663 and 4664( a) and 

4 the case law interpreting those sections, 50% of applicant's overall permanent disability must be 

5 apportioned to non-industrial causation. 

6 I.BACKGROUND 

7 This matter was submitted for decision on an evidentiary record consisting of: (1) the transcript of 

8 applicant's February 19, 2014 deposition; (2) the September 17, 2014 AME report of Dr. Ramsey; and 

9 (3) the transcript of Dr. Ramsey's July 21, 2016 deposition. 

10 At her deposition, applicant testified that she had no back problems and had never sought back 

11 treatment prior to being hired by Yuba City. She first had back problems in around 1992, when she was 

12 working for the Yuba City Police Department and they had to evacuate during a flood threat. She 

13 received some back treatment at that time, but did not miss any work. Between 1992 and Thanksgiving 

14 of 2011, she did not have any back complaints or receive any back treatment. In around Thanksgiving of 

15 2011, however, her back started hurting and became progressively worse. Since then, the pain has never 

16 gone away. She has never sustained any specific back injury either at work or outside of work. At the 

17 time of her deposition, she was 5' 8" tall and weighed 260 pounds. 

18 The September 17, 2014 report of Dr. Ramsey, the AME, notes that applicant started working for 

19 the Yuba City Police Department in June 1990 as a dispatcher, but for the past five years has been 

20 working as a records department supervisor. Her work in the records department primarily involves 

21 sitting and computer work, with limited amounts of standing and walking. There are no significant 

22 lifting demands. At the maximum, she sometimes lifts around 15 pounds. Dr. Ramsey observes that, at 

23 the time of the examination, applicant was "significantly overweight (reported weight 250 pounds)." 

24 Applicant complained of principally left-sided lower back pain. Although she said she previously had 

25 some pain and numbness extending into the left calf, that has "resolved." Applicant "attributed her back 

26 pain to sitting for prolonged periods of time at work with twisting activities." She also said "[s]he 

27 associates symptoms with sitting or rising and sitting down again at work, but also acknowledges that 
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household activities are troublesome for her as well." 

Dr. Ramsey's report referred to two objective studies of applicant's back. 

First, Dr. Ramsey states: 

... X-ray report of the lower back, 10/4/12, describes straightening of the normal 
lordosis, otherwise normal alignment, with disc space narrowing, particularly at L4 
and LS, with accompanying degenerative changes such as bone spurs, widespread 
through the lumbar spine. Facet joint degeneration was identified at LS .... 

Second, Dr. Ramsey states: 

An MRI study of the lumbar spine, dated 10/19/12, makes note of a complaint oflow 
back and left hip pain. Findings included moderate disc bulges at L4 and LS, the 
former left, the latter right, each of them causing some foraminal encroachment 
against local nerve tissue. Lesser disc bulges are described at the upper three lumbar 
levels. Finally, reference is made to facet joint degeneration at multiple levels and a 
mild or grade I anterior spondylolisthesis, L3 on L4. 

Dr. Ramsey's diagnostic impression was "[c]hronic, probably discogenic low back pain." He 

pointed out that "[ d]espite her fairly advanced degenerative disease and moderate to significant disc 

protrusions at least at two levels in the lower back, she no longer has any radicular signs or symptoms." 

Dr. Ramsey declared applicant to be permanent and stationary and specified whole person impairment 

(WPI) using both the Range of Motion (ROM) method and the Diagnosis Related Estimates (DRE) 

method of the AMA Guides.2 

With respect to causation and apportionment, Dr. Ramsey's September 17, 2014 AME report 

declared: 

2 

Applicant has widespread degenerative disease of the lower back, a naturally 
occurring problem which would not be caused by the nature of her work. For the most 
part, the bulk of such changes are genetically determined. Sooner or later, such 
problems will cause difficulties. Any number of activities become problematic 
afterwards and likely will aggravate pain. Clearly exertional work beyond what is 
required by her job would be difficult for her but apparently is not required in her 
lifestyle. Prolonged immobility is characteristically annoying to persons with spinal 
difficulties. Light activity is generally tolerated better, particularly when variety is 
included. Thus, it is probable that her back condition has been aggravated by the 
prolonged sitting required by her job over the years. Although she might very well 
have discomfort presently as a consequence of the naturally occurring and 
progressing degenerative disease, it is felt probable that her work activities have 

The American Medical Association's "Guides to the Evaluation of Permanent Disability," 5th Edition. 
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either hastened this or aggravated its intensity. I conclude that her residual lower back 
condition is apportionable 50% to the development and progression of naturally 
occurring degenerative disease, 50% to aggravation at her place of work, . . . on a 
cumulative basis. 

(AME Ramsey 9117114 report, at p. 9.) 

AME Ramsey was deposed on July 21, 2016. 

With respect to causation and apportionment of applicant's back problems, Dr. Ramsey stated the 

following when defendant's counsel asked him to explain his opinion: 

A Okay. Well, first of all, she has this degenerative disease in her back and it's 
moderately advanced and at multiple levels, widespread. That is not caused by 
activity. It has been proven pretty convincingly that it's genetic in origin. So that 
would have happened in her life regardless of her employment. 

Q Or her activity level? 

A Or activity. Absent specific injuries. 

QOkay. 

A Which - of which we know of none. And sooner or later those things cause pain. 

Back pain is -- is rampant in the general population regardless of activity, 
regardless of weight, regardless of diabetes, regardless of any number of things. Some 
of which is from this degenerative process. Some of it is deconditioning. Some of it 
we don't know where it comes from. 

And then, of course, there are people that do exertional things that hurt them. 
Now, her job is not what I would call exertional. It's an office-level, clerical-type job. 

That would not be considered injurious unless something had happened. And we 
have no information from Applicant or anywhere else that something did happen. 

So what we got here is a middle-aged individual, somewhat overweight with 
widespread degenerative disease and backache. You could argue that her job has 
nothing to do with it. 

The second issue is once problems like this develop activities become poorly 
tolerated. That's the result of the disease, not the cause of it. And I think to some 
extent that's the issue here. 
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Her job didn't cause her to have backache and degenerative disease. It was a 
poorly tolerated job principally because of the sitting, but the sitting was bothersome. 
If she didn't have to do that most of the day she would probably have less backache. 

So I think the backache has aggravated the symptoms associated with her disease 
but it didn't cause the disease. 

And had she had a more varied job, lighter but more active - not lighter but light 
and more active, maybe it wouldn't have been so bad. 

So I'm saying part of it is the natural development and progression of her disease 
and part of it is aggravation of such by work. 

*** 

Q And then what about her testimony or representations to you about having back 
pain and issues for over an extended period of time all the way back to the early '90s? 

A Well, again, back pain is rampant in the general population. Having had -- now, 
if she had a history of ongoing back pain all that time I would give it more credence, 
but from the records and even her testimony there was something sporadic back in the 
'90s and it disappeared. Too far back to be significant, I think. And then early in the -
in the - like 2003 or something there had been some problems, probably reflective 
of her developing degenerative disease. 

QOkay. 

A These things take years to develop. 

Q That's what I was wondering, if that history would be consistent with the 
disease she has underlying. 

A To some extent, yes. 

Q Okay. Do you have - after going through the report again and having the 
discussion today, do you have any reason to change your opinion on apportionment? 

A Well, believe it or not, in reading through this before I got to that part of my 
report, I was thinking I wasn't going to give her much for work at all. And then I gave 
her 50 percent. So I kind of surprised myself a little bit there. But I'm not going to 
change anything. 

Q Yeah, my impression was, when I read it, that you were kind of giving her the 
benefit of the doubt as industrial? 

A Yes, I was. 
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(AME Ramsey 7/21/16 deposition, at 17:11-19:8 & 25:7-26:14.) 

Later in the deposition, the following exchange between applicant's counsel and Dr. Ramsey took 

Q Doctor, did you see any - I know you reviewed a lot of records. Did you - and I 
know that you considered part of this process, at least the disease process, to be, I 
think you said, genetically induced? 

A Yes. 

Q And did you - were you able to discern anything in the medical records that there 
may be some - as far as genetically what would - did she describe anything about 
other people in her family may have this problem? 

A I don't have any history of that. I don't know. 

Q Okay. So would that be an important issue if there were relatives, parents, sisters, 
brothers? 

A Very limited help. I did some genetic studies, not relative to this case, but just part 
of my education, and the number of combinations, permutations of the genetic code, 
if you will, is so varied that you might see a familial tendency, but it wouldn't be 
direct. It wouldn't necessarily be a brother or sister or mother or father, but may be in 
a number of relatives. 

The one place where you'll get the information you want is genetic - identical 
people, twins, which is the basis of the conclusion I mentioned earlier that this was 
determined to be genetic. . .. 

Q So I think that - you're stating as to the Applicant in this case, you're looking 
at her from an isolated position, is that correct, without knowledge of what -
whether there may be genetic factors or not but based on just describing her as this is 
a disease that is generally caused by - well, partly caused by genetics? 

A Well, the conclusion of the symposium was it was overwhelmingly explained 
by genetics. 

Q But is that just a fact that there is no - there is no - it's just one of the factors 
that's easy to say it's genetically caused? 

A I was convinced after reading the article that everything we thought before was 
wrong. 

Q Okay. 
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A And also the old argument that hard work caused this disease to develop 
doesn't apply to her. She didn't participate in hard work. She has a soft office job. 

Q And did you take a history of her about prior employment or anything like that? 

A I usually do. I think she was at this job a long time. I did not go back any. 
further than this particular job because she had been there for 23 years in one capacity 
or another. 

*** 
Q So the job played a fairly significant role as to the length of time the job was 

acting on this pre-existing disease process; is that right? 

A I suppose, yeah. 

Q So having - having looked at it from that standpoint, you're still fine with 
your 50-50 apportionment? 

A Oh, yes. 

(AME Ramsey 7/21/16 deposition, at 28:17-31:11.) 

The WCJ issued rating instructions to a Disability Evaluation Specialist (rater) of the Disability 

Evaluation Unit of the Division of Workers' Compensation, asking for both DRE and ROM ratings based 

on Dr. Ramsey's September 17, 2014 report and July 21, 2016 deposition. The WCJ specified that there 

should be no apportionment. 

apportionment was 29%. 3 

The rater's recommended permanent disability rating without 

On November 30, 2016, the WCJ issued the Findings and Award concluding that applicant's 

permanent disability is 29%, without apportionment. In support of her decision not to apportion 

permanent disability, the WCJ's Opinion on Decision stated: 

Defendant did not meet its burden to establish the percentage of permanent disability 
caused by factors other than the industrial injury. Legal apportionment cannot be 
based on risk factors such as "back pain rampant in the general population" or 
"genetically determined" changes, but must be supported in terms of reasonable 
medical probability and not speculative. While AME Ramsey did some discussion of 

3 The WCJ directed the rater to use Occupational Group 112 for the rating, which is the group number 
ultimately found by the WCJ in her Findings and Award. Although both applicant and defendant argued for 
different occupational groups at trial, neither has sought reconsideration of the WCJ's finding of Occupational 
Group 112. Therefore, it is the occupational group we will utilize. 
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the development and nature of Applicant's degenerative disc disease, he did not 
explain in terms of reasonable medical probability, why some portion may or may not 
have been caused by Applicant's 24 years of employment with the City of Yuba City 
nor did he discuss in any depth, Applicant's specific job duties other than to opine 
that she had "a soft office job." 

II. DISCUSSION 

As the WCJ recognizes, it is the defendant that has the burden of proving apportionment of 

permanent disability. (Pullman Kellogg v. Workers' Comp. Appeals Bd. (Normand) (1980) 26 Cal.3d 

450, 456 [45 Cal.Comp.Cases 170]; Kopping v. Workers' Comp. Appeals Bd. (2006) 142 Cal.App.4th 

1099, 1115 [71 Cal.Comp.Cases 1229].) 

However , Senate Bill 899 (SB 899), which became effective in 2004, enacted sections 4663 and 

4664(a).4 Among other things, section 4663 states that "[a]pportionment of permanent disability shall be 

based on causation" and section 4664(a) provides that "[t]he employer shall only be liable for the 

percentage of permanent disability directly caused by the injury arising out of and occurring in the course 

of employment." 

In Brodie v. Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313 [72 Cal.Comp.Cases 565], the 

Supreme Court declared that sections 4663 and 4664(a) established a "new regime of apportionment 

based on causation" (40 Cal.4th at p. 1327) and that "the new approach to apportionment is to look at the 

current disability and parcel out its causative sources-nonindustrial, prior industrial, current industrial-

and decide the amount directly caused by the current industrial source." (40 Cal.4th at p. 1328.) 

In Escobedo v. Marsha/ls (2005) 70 Cal.Comp.Cases 604 (Appeals Board en bane) (Escobedo), 

the Appeals Board discussed apportionment under sections 4663 and 4664(a). Escobedo observed that 

SB 899 repealed the old apportionment statutes (i.e., former sections 4663 and 4750), which had 

precluded apportionment to pathology or asymptomatic causative factors. (70 Cal.Comp.Cases at pp. 

614-616.) Escobedo concluded that, in repealing former sections 4663 and 4750 and in adopting new 

sections 4663 and 4664(a), "the Legislature intended to expand rather than narrow the scope of legally 

permissible apportionment." (70 Cal.Comp.Cases at p. 616.) Thus, Escobedo held that the language of 

4 Section 4663 was subsequently amended in ways not relevant here. 
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1 section 4663( c) providing for apportionment of permanent disability caused by "other factors both before 

2 and subsequent to the industrial injury, including prior industrial injuries," allowed for apportionment not 

3 only of permanent disability that could have been apportioned prior to SB 899, but also of "disability that 

4 formerly could not have been apportioned (e.g., pathology [and] asymptomatic prior conditions .... )." 

5 (70 Cal.Comp.Cases at p. 607; see also pp. 614-617 (italics added).) 

6 Applying these principles, the Board in Escobedo went on to conclude that the opinion of the 

7 defendant's qualified medical evaluator (QME) supported the apportionment of 50% of the applicant's 

8 overall bilateral knee disability to "preexisting non-industrial degenerative arthritis in both knees." (70 

9 Cal.Comp.Cases at p. 622.) The Board noted that the QME's opinion was based on an adequate medical 

10 history, an adequate examination, and a review of MRI and x-ray evidence. (Id.) 

11 The Appeals Board's conclusion in Escobedo that sections 4663 and 4654(a) permit 

12 apportionment to disability caused by preexisting pathology or asymptomatic conditions has been 

13 repeatedly endorsed by the appellate courts. 

14 In Brodie, the Supreme Court cited to Escobedo and stated that "new sections 4663, subdivision 

15 (a) and 4664, subdivision (a) eliminate the bar against apportionment based on pathology and 

16 asymptomatic causes." (40 Cal.4th at p. 1327 (italics added).) The Supreme Court emphasized that 

17 "[t]he plain language of new section[] 4663 demonstrates [it was] intended to reverse [certain] features of 

18 former sections 4663 and 4750" (40 Cal.4th at p. 1327) - including the case law that interpreted those 

19 former sections to bar apportionment if, "but for" the industrial injury, the nonindustrial cause would not 

20 alone have given rise to a disability. (40 Cal.4th at p. 1326.) 

21 The Courts of Appeal have also consistently upheld the holding of Escobedo that permanent 

22 disability may be apportioned to pathology or asymptomatic conditions that cause or contribute to actual 

23 disability subsequent to the industrial injury. 

24 In E.L. Yeager Construction v. Workers' Comp. Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 

25 922 [71 Cal.Comp.Cases 1687], the Court of Appeal cited with approval to Escobedo (145 Cal.App.4th 

26 at pp. 928-929) and held that "apportionment may be based on pathology and asymptomatic prior 

27 conditions." (145 Cal.App.4th at p. 927 (italics added).) It then concluded that the opinion of an 
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1 independent medical evaluator (IME) supported apportionment of 20% of the applicant's overall back 

2 disability to chronic degenerative disease of his lumbar spine. The Court found that the IME had 

3 conducted an adequate examination, taken an adequate history (including a history of prior low back 

4 problems), and had reviewed MRI and x-ray evidence that clearly showed degenerative disc disease at 

5 almost every level of the applicant's lumbar spine. (145 Cal.App.4th at p. 930.) 

6 In Acme Steel v. Workers' Comp. Appeals Bd. (Borman) (2013) 218 Cal.App.4th 1137 [78 

7 Cal.Comp.Cases 751], the Court of Appeal cited to the Brodie principles that "[e]mployers must 

8 compensate injured workers only for that portion of their permanent disability attributable to a current 

9 industrial injury, not for that portion attributable to ... nonindustrial factors" and that "the new approach 

10 to apportionment is to look at the current disability and parcel out its causative sources-nonindustrial, 

11 prior industrial, current industrial-and decide the amount directly caused by the current industrial 

12 source." (218 Cal.App.4th at p. 1142 [quoting from Brodie, supra, 40 Cal.4th at p. 1328].) The Borman 

13 Court then remanded the matter to the WCAB to determine whether 40% of the applicant's hearing 

14 disability should have been apportioned to congenital degeneration of the cochlea, based on the opinion 

15 of the agreed medical evaluator (AME). (218 Cal.App.4th at pp. 1143-1144; see also pp. 1139-1140.) 

16 In City of Jackson v. Workers' Comp. Appeals Bd. (Rice) (2017) 11 Cal.App.5th 109 [82 

17 Cal.Comp.Cases 437], the WCJ had found, based on the opinion of the QME, that a police officer had 

18 20% industrially-caused neck disability after 49% apportionment to personal history, including genetic 

19 factors; the QME had noted that recent studies supported genomics/genetics/heritable issues "as a 

20 significant causative factor in cervical spine disability" and noted that the applicant's father had a history 

21 of back problems. (11 Cal.App.5th at pp. 113-115, 117-121.) On reconsideration, the Appeals Board 

22 returned the matter to the WCJ for an unapportioned award of permanent disability. The Appeals Board 

23 concluded the QME could not assign causation to genetics because that is an "impermissible immutable 

24 factor[]" and that, "by relying on the employee's genetic makeup, the QME apportioned the causation of 

25 the injury rather than the extent of his disability." (11 Cal.App.5th at p. 112.) The Appeals Board also 

26 reasoned that "finding causation on applicant's 'genetics' opens the door to apportionment of disability 

27 to impermissible immutable factors. . . . Without proper apportionment to specific identifiable factors, we 
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cannot rely upon [the QME's] determination as substantial medical evidence to justify apportioning 49% 

of applicant's disability to non-industrial factors." (11 Cal.App.5th at p. 114.) 

The Rice Court, however, annulled the Appeals Board's decision and remanded the matter with 

instructions to the Board to deny reconsideration. The Court of Appeal cited to Escobedo and said: 

"[a]pportionment may now be based on 'other factors' that caused the disability, including 'the natural 

progression of a non-industrial condition or disease, a preexisting disability, or a post-injury 

disabling event[,] ... pathology, asymptomatic prior conditions, and retroactive prophylactic work 

preclusions . . . . ' " (11 Cal.App.5th at p. 116 (italics added; some internal quotation marks omitted).) 

The Court further held: 

Precluding apportionment based on "impermissible immutable factors" would 
preclude apportionment based on the very factors that the legislation now permits, 
i.e., apportionment based on pathology and asymptomatic prior conditions for which 
the worker has an inherited predisposition. 

The Board[] ... indicates that it believes "genetics" is not a proper factor on which to 
base causation. However, since 2004 it has allowed apportionment based on such a 
factor, even though it may not have used the term "genetics." 

(Id.) 

Thus, in Rice, the Court of Appeal concluded that the QME's opinion that 49% of the injured 

employee's neck disability was caused by "heredity, genomics, and other personal history factors" was 

supported by substantial evidence. (Id., at p. 121.) 

All of the foregoing cases establish the principle that, under sections 4663 and 4664(a), 

apportionment of permanent disability is mandated where substantial evidence establishes that some 

definable percentage of that disability was caused by, among other things, pathology, an asymptomatic 

preexisting condition, or genetic/hereditary factors. 

Here, the September 17, 2014 AME report of Dr. Ramsey took a history that applicant's work did 

not place great physical demands on her back, i.e., her work primarily involves sitting and computer 

work, with limited amounts of standing and walking and no significant lifting demands. He also 

reviewed reports of both an October 4, 2012 lower back x-ray and an October 19, 2012 MRI of the 
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1 lumbar spine showing widespread degenerative changes throughout the lumbar spine. Dr. Ramsey 

2 diagnosed applicant to have "[ c ]hronic, probably discogenic low back pain" and "fairly advanced 

3 degenerative disease and moderate to significant disc protrusions at least at two levels in the lower back." 

4 The September 17, 2014 report said that applicant's "widespread degenerative disease of the lower back 

5 [was] a naturally occurring problem which would not be caused by the nature of her work" and that 

6 "[f]or the most part, the bulk of such changes are genetically determined." Nevertheless, he added that 

7 "it is probable that her back condition has been aggravated by the prolonged sitting required by her job 

8 over the years." Therefore, he said it was medically "probable" that applicant's "residual lower back 

9 condition is apportionable 50% to the development and progression of naturally occurring degenerative 

10 disease, 50% to aggravation at her place of work, ... on a cumulative basis." 

11 AME Ramsey did not change this opinion at his July 21, 2016 deposition. He twice reiterated his 

12 opinion that 50% of applicant's permanent disability was due to non-industrial causation. Also, among 

13 other things, he testified: 

14 (1) "[S]he has this degenerative disease in her back and it's moderately advanced and 

15 at multiple levels, widespread. That is not caused by activity. It has been proven 

16 pretty convincingly that it's genetic in origin. So that would have happened in her life 

17 regardless ofher employment." 

18 (2) "[H]er job is not what I would call exertional. It's an office-level, clerical-type 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(3) 

job .... So what we got here is a middle-aged individual, somewhat overweight with 

widespread degenerative disease and backache. You could argue that her job has 

nothing to do with it." 

"Her job didn't cause her to have backache and degenerative disease. It was a 

poorly tolerated job principally because of the sitting, but the sitting was bothersome. 

If she didn't have to do that most of the day she would probably have less backache. 

So I think the backache has aggravated the symptoms associated with her disease but 

it didn't cause the disease .... So I'm saying part of it is the natural development and 

progression of her disease and part of it is aggravation of such by work." 
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1 (4) "[A]lso the old argument that hard work caused this disease to develop doesn't 

2 apply to her. She didn't participate in hard work. She has a soft office job." 

3 Furthermore, in response to questioning by applicant's counsel, Dr. Ramsey acknowledged that he 

4 "considered part of this process, at least the disease process, to be ... genetically induced" because the 

5 current medical consensus is that degenerative back disease is "overwhelmingly explained by genetics." 

6 Dr. Ramsey's opinion that 50% of applicant's back disability was caused by her non-industrial 

7 degenerative spine condition constitutes substantial evidence that is fully consistent with the 

8 apportionment to causation requirements of sections 4663 and 4664(a) and the case law interpreting 

9 those sections, i.e., Rice (allowing apportionment to permanent disability caused by genetic or congenital 

10 cervical spine pathology), Borman (allowing applicant's hearing disability to be apportioned to 

11 congenital degeneration of the cochlea), Gatten (allowing apportionment to permanent disability caused 

12 by pre-existing degenerative disc disease), and Escobedo (allowing apportionment to permanent 

13 disability caused by pre-existing degenerative arthritis in both knees). 

14 Accordingly, based on sections 4663 and 4664(a) and the case law, we will apportion 50% of 

15 applicant's overall 29% permanent disability to non-industrial causation. Therefore, we will amend the 

16 WCJ's November 30, 2016 Findings and Award to find that applicant has 15% permanent disability after 

17 apportionment,5 entitling her to permanent disability indemnity in the gross sum of $11,615.00, i.e., 

18 50.50 weeks at the rate of $230.00 per week. Consistent with the WCJ's November 29, 2016 decision, 

19 we will also allow applicant's attorneys a 15% fee of $1,742.25 to be deducted from the permanent 

20 disability indemnity. 

21 Ill 

22 Ill 

23 Ill 

24 

25 

26 

27 

5 Applying the 50% apportionment to the November 21, 2016 rating string of the disability evaluation 
specialist, the resulting rating is as follows: 

50% (15.03.02.00 - 19 -[l.4]27 -112D - 23-29) = 15 

Because a final permanent disability rating must be a whole number, applicant's rating after apportionment has 
been rounded up from 14.5 to 15. (See Schedule for Rating Permanent Disabilities, at pp. 6-1 - 6-5 & 1-10.) 
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1 For the foregoing reasons, 

2 IT IS ORDERED, as our Decision After Reconsideration, that the Findings and Award issued by 

3 the workers' compensation administrative law judge on November 30, 2016 is AMENDED such that 

4 Findings of Fact Nos. 4 and 6 and the Award in its entirety are STRICKEN therefrom and the following 

5 are SUBSTITUTED therefor: 

6 FINDINGS OF FACT 

7 *** 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

4. Applicant's injury caused permanent disability of 15% after apportionment to 
non-industrial causation, entitling applicant to 50.50 weeks of permanent 
disability indemnity entitling her to permanent disability indemnity payable at the 
rate of $230.00 per week in the total sum of$1 l,615.00. 

*** 
6. The reasonable value of the services and disbursements of applicant's attorney 
is $1,742.25. 
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11 

12 

13 

14 

15 

16 

I CONCUR, 

AWARD 

AW ARD IS MADE in favor of MARILYN SCHUY (formerly Marilyn Terry) 
against the CITY OF YUBA CITY, Permissibly Self-Insured (York Risk 
Services Group, Inc., Claims Administrator) of: 

Permanent disability indemnity in the total amount of $11,650.00 payable 
forthwith, less credit to defendant for any sums heretofore paid on account thereof 
in an amount to be adjusted by the parties with jurisdiction reserved before the 
workers' compensation administrative law judge if a dispute arises, and less an 
attorney's fee in the amount of $1,742.25 which is payable forthwith to Mastagni, 
Holstedt, a Professional Corporation, whose lien is hereby allowed in said 
amount. 

WORKERS' COMPENSATION APPEALS BOARD 

DEIDRA E. LOWE 

17 I DISSENT. (See Attached Dissenting Opinion.) 

DIPUTV 18 

19 

20 

21 

22 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

23 APR 0 2 2018 
24 

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

25 MARILYN (TERRY) SCHUY 

26 LENAHAN LEE 
MASTAGNIHOLSTEDT 

27 
NPS/bea 
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1 DISSENTING OPINION OF DEPUTY COMMISSIONER SCHMITZ 

2 I dissent. For the reasons stated in the Report and Recommendation on Petition for 

3 Reconsideration (Report) of the workers' compensation administrative law judge (WCJ), which I adopt 

4 and incorporate by reference herein, and for the following reasons, I would deny reconsideration. 

5 The majority correctly states the basic principle that, under Labor Code sections 4663 and 

6 4664(a), it is permissible to apportion permanent disability that is caused by a preexisting, asymptomatic, 

7 non-industrial degenerative condition or disease. (City of Jackson v. Workers' Comp. Appeals Bd. (Rice) 

8 (2017) 11 Cal.App.5th 109 [82 Cal.Comp.Cases 437] (allowing apportionment of permanent disability 

9 caused by genetic or congenital cervical spine pathology); Acme Steel v. Workers' Comp. Appeals Bd. 

10 (Borman) (2013) 218 Cal.App.4th 1137 [78 Cal.Comp.Cases 751] (allowing applicant's hearing 

11 disability to be apportioned to congenital degeneration of the cochlea); E.L. Yeager Construction v. 

12 Workers' Comp. Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922 [71 Cal.Comp.Cases 1687] (allowing 

13 apportionment to permanent disability caused by pre-existing degenerative disc disease); Escobedo v. 

14 Marsha/ls (2005) 70 Cal.Comp.Cases 604 (Appeals Board en bane) (allowing apportionment to 

15 permanent disability caused by pre-existing degenerative arthritis in both knees); see also Brodie v. 

16 Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313, 1327-1328 [72 Cal.Comp.Cases 565] (sections 

17 4663 and 4664(a) established a "new regime of apportionment based on causation," "new sections 4663, 

18 subdivision (a) and 4664, subdivision (a) eliminate the bar against apportionment based on pathology and 

19 asymptomatic causes," and ''the new approach to apportionment is to look at the current disability and 

20 parcel out its causative sources-nonindustrial, prior industrial, current industrial-and decide the 

21 amount directly caused by the current industrial source").) 

22 However, this does not mean that merely because an employee has a preexisting degenerative 

23 condition, an apportionment to non-industrial causation will necessarily be legally valid. Escobedo 

24 recognized that any apportionment to non-industrial causation under sections 4663 and 4664(a) must be 

25 based on substantial medical evidence. (70 Cal.Comp.Cases at pp. 607, 620-621.) In essence, Escobedo 

26 held that a physician's apportionment opinion must be framed in terms ofreasonable medical probability, 

27 it must not be speculative, it must be based on pertinent facts and on an adequate examination and 
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1 history, and it must set forth reasoning in support of its conclusions. (70 Cal.Comp.Cases at p. 621.) 

2 More specifically, Escobedo held that the physician must explain the "how and why" of his or her 

3 apportionment opinion. (Id.) 

4 Escobedo's holding that a petition must adequately explain the "how and why" underlying any 

5 apportionment opinion has been repeatedly endorsed by the appellate courts. (Andersen v. Workers' 

6 Comp. Appeals Bd. (2007) 149 Cal.App.4th 1369, 1381-1382 [72 Cal.Comp.Cases 389] (citing to 

7 Escobedo and stating: "[t]he physician should show the reasoning or basis for his or her conclusions 

8 [and] [t]he physician should also discuss the nature of the disease [and] why it is responsible for the 

9 approximate percentage of the PD); Gatten, supra, 145 Cal.App.4th at pp. 927-928 (quoting with 

10 approval Escobedo's holding that "if a physician opines that 50% of an employee's back disability is 

11 caused by degenerative disc disease, the physician must explain the nature of the degenerative disc 

12 disease, how and why it is causing permanent disability at the time of the evaluation, and how and why it 

13 is responsible for approximately 50% of the disability"); Marsh v. Workers' Comp. Appeals Bd. (2005) 

14 130 Cal.App.4th 906, 917, fu. 7 [70 Cal.Comp.Cases 787] (same).) 

15 Here, William H. Ramsey, M.D., the agreed medical evaluator (AME) in orthopedics, opined that 

16 50% of applicant's back disability should be apportioned to her preexisting, genetically determined 

1 7 degenerative disease. 

18 Nevertheless, it is the WCAB, and not any particular physician, that is the ultimate 

19 finder-of-fact on medical issues. (Klee v. Workers' Comp. Appeals Bd. (1989) 211 Cal.App.3d 1519, 

20 1522 [54 Cal.Comp.Cases 251] ("the [WCAB], not the physician, is the trier of fact"); Robinson v. 

21 Workers' Comp. Appeals Bd. (1987) 194 Cal.App.3d 784, 792-793 [52 Cal.Comp.Cases 419] ("the 

22 Board and not the physician is the trier of fact"); Johns-Manville Products Corp. v. Workers' Comp. 

23 Appeals Bd. (Carey) (1978) 87 Cal.App.3d 740, 753 [43 Cal.Comp.Cases 1372] ("While the appeals 

24 board must utilize expert medical opinion on many issues [citation omitted], it and not the physician is 

25 the trier of fact").) Therefore, the WCAB cannot abdicate its fact-finding powers to a physician-even if 

26 that physician is an AME. (See Western Growers Ins. Co. v. Workers' Comp. Appeals Bd. (Austin) 

27 (1993) 16 Cal.App.4th 227, 241 [58 Cal.Comp.Cases 323] (the WCAB is not bound by the opinion of an 
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1 AME; rather, its only obligation is to give consideration to the AME's opinion); Rodriguez v. Workers' 

2 Comp. Appeals Bd. (1994) 21 Cal.App.4th 1747, 1758-1759 [59 Cal.Comp.Cases 14] (the WCAB may 

3 reject an AME's opinion as not constituting substantial evidence).) Instead, in assessing a physician's 

4 apportionment opinion, the WCAB must assess whether the physician's reasoning supports his or her 

5 conclusion. (Granado v. Workmen's Comp. Appeals Bd. (1970) 69 Cal.2d 399, 407; Zemke v. Workmen's 

6 Comp. Appeals Bd. (1968) 68 Cal.2d 794, 798-799, 800-801 [33 Cal.Comp.Cases 358]; see also People 

7 v. Bassett (1968) 69 Cal.2d 122, 141, 144 (the opinion of an expert is no better than the reasons upon 

8 which it is based).) 

9 I would conclude that, under the standards established by Escobedo and subsequent appellate case 

10 law, Dr. Ramsey's apportionment opinion does not constitute substantial evidence because he does not 

11 adequately explain why applicant's preexisting degenerative condition was an actual contributing cause 

12 to her permanent disability at the time her industrial permanent disability became permanent and 

13 stationary. 

14 As pointed out by the WCJ's Report, Dr. Ramsey's September 17, 2014 report begins with the 

15 conclusory statement that "[a]pplicant has widespread degenerative disease of the lower back, a naturally 

16 occurring problem which would not be caused by the nature of her work." Yet, as observed by the WCJ, 

17 the apportionment portion of Dr. Ramsey's report does not discuss the actual "nature of [applicant's] 

18 work." 

19 Dr. Ramsey's September 17, 2014 report then goes on to state that ''the bulk of [applicant's 

20 degenerative] changes are genetically determined [and] [s]ooner or later, such problems will cause 

21 difficulties." However, the statement that applicant's genetically determined degenerative problems 

22 would cause difficulties "sooner or later" utterly fails to explain how or why the degenerative problems 

23 because actual permanent disability by the time her industrial injury became permanent and stationary. 

24 Dr. Ramsey's July 21, 2016 deposition testimony did not cure the defects in his September 17, 

25 2014 report. 

26 At his deposition, Dr. Ramsey declared that applicant's degenerative back condition "would have 

27 happened [sometime] in her life regardless of her employment" and that it would have caused pain 
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1 "sooner or later." Yet, these are generalized statements that failed to explain how and why the 

2 degenerative condition had caused actual disability at the time her industrial injury became permanent 

3 and stationary. 

4 Dr. Ramsey's deposition also makes various statements about her degenerative disease being 

5 "genetic in origin," being "genetically induced," and being "overwhelmingly explained by genetics." 

6 However, Dr. Ramsey's conclusion that applicant's degenerative back disease was genetically caused or 

7 related does not explain how and why, at the time applicant became permanent and stationary, 50% of 

8 her disability was due to non-industrial causation. Rather, these statements merely reflect Dr. Ramsey's 

9 recognition that applicant, at some point in her life, was at risk for developing non-industrial back 

10 disability. 

11 Similarly, at his deposition, Dr. Ramsey stated that "[b Jack pain is - is rampant in the general 

12 population regardless of activity, regardless of weight, regardless of diabetes, regardless of any number 

13 of things" and later reiterated that "back pain is rampant in the general population." Yet, the fact that 

14 back pain may be ''rampant in the general population" again fails to explain how and why applicant's 

15 degenerative back condition would have resulted in permanent disability by the time she became 

16 permanent and stationary. 

17 Ill 

18 Ill 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 Accordingly, I would affirm the WCJ's determination that Dr. Ramsey's opinion does not 

2 constitute legally substantial evidence under the standards established by Escobedo and subsequently 

3 endorsed by the appellate courts. 

4 

5 

6 

7 

!ltuu__~;fi 
ANNE SCHMITZ, Deputy Com~ioner 

8 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

9 APR 0 2 Z018 

10 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

11 

12 MARILYN (TERRY) SCHUY 
LENAHAN LEE 

13 MASTAGNI HOLSTEDT 

14 

15 NPS/bea 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

SCHUY (aka TERRY), Marilyn 20 



WORKERS' COMPENSATION APPEALS BOARD 

2 

3 

4 

5 

6 

7 

8 

DAVID BESAG, 

Applicant, 

vs. 

CONTRA COSTA COUNTY, 
9 Permissibly Self-Insured, 

10 Defendant. 

11 

STATE OF CALIFORNIA 

Case No. ADJ9299008 
(Oakland District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

12 In order to further study the factual and legal issues in this case, we granted defendant's Petition 

13 for Reconsideration of a workers' compensation administrative law judge's (WCJ) Findings and Award 

14 of January 28, 2016, wherein it was found that while employed as a deputy sheriff during a cumulative 

15 period ending on October 20, 2013, applicant sustained industrial injury to his psyche. 1 In finding 

16 industrial injury, the WCJ found that actual events of employment were predominant as to all causes 

17 combined of the psychiatric injury (Lab. Code, § 3208.3, subd. (b)(l)), the claim was not barred as a 

18 post-termination claim (Lab. Code, § 3208.3, subd. (e)), and that defendant did not prove that applicant's 

19 injury was substantially caused by a nondiscriminatory, good faith personnel action (Lab. Code, 

20 § 3208.3, subd. (h)). Although no specific finding was made on the issue in the Findings and Award, in 

21 the Opinion on Decision, the WCJ also explains that applicant's claim is not barred by the statute of 

22 limitations. In finding industrial injury to the psyche, the WCJ relied upon panel qualified medical 

23 evaluator, psychiatrist Hosein Tahami, D.O. 

24 Defendant contends that the WCJ erred in finding industrial injury to the psyche, arguing that Dr. 

25 Tahami and the WCJ did not perform the analysis required by Rolda v. Pitney Bowes, Inc. (2001) 66 

26 

27 1 It was also found that defendant did not discriminate against the applicant pursuant to Labor Code section 132a. This 
finding is not challenged by the applicant. 



1 Cal.Comp.Cases 241 (Appeals Board en bane) and arguing that applicant's claim is barred by the statute 

2 of limitations. We have received an answer, and the WCJ has filed a Report and Recommendation on 

3 Petition for Reconsideration. 

4 As explained below, we will grant reconsideration and issue a new decision which preserves the 

5 unchallenged finding that defendant did not violate Labor Code section 132a, but defers all other issues 

6 so that the record may be further developed on the issue of industrial causation, including the issue of 

7 whether good faith personnel actions were a substantial cause of the injury. 

8 L 

9 FACTUAL AND PROCEDURAL BACKGROUND 

10 The WCJ relied upon the reporting of Dr. Tahami. Dr. Tahami first evaluated the applicant on 

11 December 10, 2013. In his December 10, 2013 report, Dr. Tahami recorded a history from applicant that 

12 applicant began working as a sheriffs ranger for defendant in 2000, worked at the county jail from about 

13 2002 to 2005, and became a patrol officer patrolling unincorporated Contra Costa County in early 2005. 

14 Applicant reported to Dr. Tahami that his psychiatric problems began in approximately 2006, when he 

15 became increasingly sensitized to crime scenes. Applicant sought treatment from psychiatrist Michael 

16 Levy, M.D. at Kaiser and marriage and family therapist Douglas Cyr in 2010. In late 2010, Dr. Levy 

17 diagnosed applicant with post-traumatic stress syndrome, caused at least in part by stress encountered at 

18 work. Dr. Levy prescribed Celexa for the applicant. Applicant reported that his psychiatric symptoms 

19 were greatly exacerbated when, in September of 20122, he was asked to report to a crime scene in 

20 Martinez, to find that the victim, a highway patrol officer, was a close friend. Applicant reported that his 

21 friend passed away at the hospital as a result of this crime, and that applicant was with him close to the 

22 time of his death. Dr. Tahami stated in his December 10, 2013 report that, "From that point on he was 

23 not able to effectively perform his job as depu~y sheriff. He was not able to perform routine traffic stops 

24 

25 
2 In his subsequent December 9, 2014 report, Dr. Tahami reviews a November 22, 2011 report authored by Dr. Levy, where 

26 Dr. Levy wrote that applicant's symptoms had been exacerbated in part because of a "close friend and fellow police officer 
who was shot and kilJed in the line of duty last week." It is unclear whether this was a separate incident or whether applicant 

27 incorrectly remembered the timeframe of his friend's death when giving Dr. Tahami his history. The parties should clarify 
this in the further proceedings. 
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1 and when he did he would experience significant anxiety including chest pain, chest tightness, sweating, 

2 tremor. The symptoms worsened to a poinLthat he no longer pulled over cars and was reluctant to 

3 respond to calls." (December 10, 2013 report at p. 8.) 

4 Dr. Tahami reported in his initial report that in September of 2013, applicant was placed on 

5 administrative leave and was then terminated. "When asked as to why he was placed on that 

6 administrative leave and subsequently terminated, Mr. Besag is not very clear but states that he was 

7 involved in a disciplinary issue and was not truthful about it. The incident involved a search of a 

8 citizen's property [in] July 2013. He recalls that he had gone to search someone's yard looking for stolen 

9 property without letting anyone know which was apparently against regulations. The property owner 

10 complained and the claimant was sanctioned. When he was asked about the incident apparently the 

11 claimant was not truthful, therefore, the two issues led to his termination." (December 10, 2013 report at 

12 p. 4.) 

13 Dr. Tahami wrote in his initial report t~at: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

As to causation, the events of employment at Contra Costa County 
Sheriff's office appear to be the predominant cause as to all causes 
leading to the claimant's current symptoms of mood and anxiety 
disorder. Based on the information provided by Mr. Besag and 
information available in the records, there is no indication that prior to 
his activity as a police office, he was ever suffering from a psychiatric 
illness or that he was under the care of a mental healthcare professional. 
There is no indication that the claimant was unable to perform his duties 
at the jail or initially as a patrol officer. There is also no indication that 
his alcohol abuse had interfered with his work or had led to any 
significant problems with his family. Therefore, the predominant 
threshold (greater than 51 % [sic]) has been met. Final opinion with 
regards to causation however is deferred until such time as collateral 
information including human resources documents and review of 
internal investigation particularly with regards to the claimant's 
"untruthfulness" which led to his eventual termination as a police 
officer. 

(December 10, 2013 report at p. 9.) 

Dr. Tahami opined in his December 10, 2013 report that applicant was temporarily totally 

disabled, and it was not yet clear whether he had reached permanent and stationary status. 
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1 Dr. Tahami re-evaluated applicant on December 9, 2014. He was also able to review records that 

2 were not previously provided to him. For instance, he reviewed an early report from Dr. Levy which 

3 stated that applicant experienced stress from work, including being on the overnight shift, but also 

4 because he had baby at home who did not sleep through the night. (December 9, 2014 report at p. 8.) In 

5 January of 2011, applicant reported that he was distressed because a family road trip to Disneyland was 

6 cut short by a car accident. (December 9, 2014 report at pp. 8-9.) In November of 2011, applicant stated 

7 that his anxiety was exacerbated by his close friend's death (see note 2, ante), but also because "he 

8 started to have more conflict with his wife because of his friendships with other women." (December 9, 

9 2014 report at p. 9.) Medical records recorded a family history of a brother dying of leukemia when 

10 applicant was very young, and with pronounced parental conflict ending in divorce when applicant was 

11 12 years old. (December 9, 2014 report at p. 9.)3 Dr. Tahami also reviewed personnel records in 

12 connection with applicant's administrative leave and eventual termination. 

13 Dr. Tahami concluded, after reviewing these records, "with regards to causation ... my opinion 

14 remains the same as detailed in the previous report." (December 9, 2014 report at p. 15.) 

15 The December 9, 2014 report also directly answers questions placed to Dr. Tahami by defense 

16 attorney in a November 4, 2014 letter. Dr. Tahami was asked, "If no impairment and no time off from 

17 work exists until after [the date applicant improperly searched someone's property], isn't it the case that 

18 the causes of the time off from work are the [improper search] and the personnel action related to that 

19 event?" Dr. Tahami responded, "If that is the case then the answer is yes, however, I believe that there is 

20 more to this analysis than simply the events on June 18, 2013." (December 9, 2014 report at pp. 15-16.) 

21 In response to the question of whether the personnel actions following the improper search 

22 substantially caused applicant's "psychiatric condition in 2013," Dr. Tahami wrote, "The personnel 

23 action is clearly one part of this equation, however, as it is clear by the claimant's own admission and the 

24 review of the medical records, his problems with the police department began in 2006 onward. He 

25 

26 3 Dr. Tahami's summary of his review of records did not include a summary of applicant's March 30, 2012 therapy session 
with Kaiser psychologist Joan Savarese, Ph.D, where applicant states that he was molested by his sister at age 7. (Subpoenaed 

27 records from Kaiser Pleasant Hill, Exhibit H, at p. 21.) Dr. Tahami was questioned about this passage at his deposition. 
(August 14, 2015 deposition transcript at p. 20.) 

BESAG, David 4 



1 experienced anxiety and mood symptoms to the level that he had volunteered, with the encouragement of 

2 his family to seek treatment. The records clearly reveal that the claimant's treatment began prior to June 

3 18, 2013, therefore, substantial percentage would be his previous events prior to June 18, 2013." 

4 (December 9, 2014 report at p. 16.) Dr. Tahami also wrote that, "The events in 2013 and personnel 

5 action do contribute significantly to the cl::i.imant' s stress and anxiety and his overall psychiatric 

6 symptomatology in 2013, however, based on the available information, the predominant cause (greater 

7 than 51 % ) still appears to be related to the nature of his occupation and the trauma that he had 

8 experienced particularly that of the death of his colleague and particularly the anniversary which was 

9 sometime in the [sic] September of 2013." (December 9, 2014 report at p. 16.) 

10 Dr. Tahami also wrote, in response to a question regarding causation of psychiatric injury, "it is 

11 my understanding that the employer takes the employee 'as is' and if such concept still holds true, then 

12 history of trauma and alcohol abuse, in my opinion, does not contribute to apportionment, however, 

13 emotional affairs, common stressors and financial hardship do clearly contribute to apportionment to a 

14 substantial level." (December 9, 2014 report at p. 17.) 

15 At his August 14, 2015 deposition, Dr. Tahami was again asked what percentage "of his total 

16 disability as of September 2013 was related to the internal affairs investigation, the stress of having to 

17 deal with that internal affairs investigation, the effect that it had on his life, and his termination from 

18 employment with the Deputy Sheriff's Department?" (August 14, 2015 deposition at pp. 40-41.) Dr. 

19 Tahami responded that he "would have to go back . . . I have to re-examine this and come up with a 

20 percentage. But, yeah, it was contributing, but not - it was not the predominant cause." (August 14, 

21 2015 deposition at p. 42.) 

22 A mandatory settlement conference took place on April l, 2015, at which time discovery 

23 remained open. Trial was set for June 1, 2015, but a second deposition of Dr. Tahami was set for May 1, 

24 2015. Testimony was taken on June 1, 2015, and the matter was continued to August 24, 2015. In 

25 between these two trial sessions, a third deposition of Dr. Tahami was taken. As recited above, at this 

26 deposition session, Dr. Tahami testified that he would have to "re-examine" the issue of the degree to 

27 which personnel actions contributed to applicant's injury. Defendants moved to continue the trial at the 
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August 24, 2015 hearing, but the motion was denied. In denying defendant's motion, the WCJ wrote that 

"in the event that Dr. Tahami's reporting is found wanting, in terms of its ability to support a decision 

herein, appropriate action will be taken at that time." (August 24, 2015 Minutes of Hearing and 

Summary of Evidence at p. 2.) 

II. 

DISCUSSION 

Labor Code section 3208.3, in pertinent part, and as applicable to this case, provides: 

(b)(l) In order to establish that a psychiatric injury is compensable, an 
employee shall demonstrate by a preponderance of the evidence that 
actual events of employment were predominant as to all causes 
combined of the psychiatric injury. 

(2) Notwithstanding paragraph (1), in the case of employees whose 
injuries resulted from being a victim of a violent act, the employee shall 
be required to demonstrate by a preponderance of the evidence that 
actual events of employment were a substantial cause of the injury. 

(3) For the purposes of this section, 'substantial cause' means at least 35 
to 40 percent of the causation from all sources combined. 

*** 
(h) No compensation under this division shall be paid by an employer 
for a psychiatric injury if the injury was substantially caused by a lawful, 
nondiscriminatory, good faith personnel action. The burden of proof 
shall rest with the party asserting the issue." 

In Rolda v. Pitney Bowes, Inc. (2001) 66 Cal.Comp.Cases 241 (Appeals Board en bane), the 

Appeals Board extensively discussed the procedures applicable to resolving cases in which the defendant 

asserts the defense of "lawful, nondiscriminatory good faith personnel action" to a claim for injury to 

psyche. Summarizing its holding, the Appeals Board in Rolda wrote that to properly determine such a 

claim: 

The WCJ, after considering all the medical evidence, and the other 
documentary and testimonial evidence of record, must determine: (1) 
whether the alleged psychiatric injury involves actual events of 
employment, a factual/legal determination; (2) if so, whether such actual 
events were the predominant cause of the psychiatric injury, a 
determination which requires medical evidence; (3) if so, whether any of 
the actual employment events were personnel actions that were lawful, 
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2 

3 

4 

5 

nondiscriminatory and in good faith, a factual/legal determination; and 
(4) if so, whether the lawful, nondiscriminatory, good faith personnel 
actions were a 'substantial cause' of the psychiatric injury, a 
determination which requires medical evidence. Of course, the WCJ 
must then articulate the basis for his or her findings in a decision which 
addresses all the relevant issues raised by the criteria set forth in Labor 
Code section 3208.3." (Id. at p. 247.) 

6 In this case, further development of the record is required because Dr. Tahami's opinion 

7 regarding causation does not constitute substantial medical evidence, and because, despite defendant's 

8 best efforts, Dr. Tahami never offered an opinion regarding whether nondiscriminatory good faith 

9 personnel actions were a substantial cause of the psychiatric injury. 

1 o With regard to the issue of industrial causation, in his initial report, Dr. Tahami concluded that 

11 industrial events were the predominant cause of injury. However, Dr. Tahami came to this conclusion 

12 prior to reviewing records regarding psychiatric history relating to applicant's family and marital history. 

13 Although Dr. Tahami reaffirmed his conclusions regarding predominant cause in his subsequent report 

14 and deposition testimony, he does not adequately explain why industrial issues predominate over non-

15 industrial issues. Additionally, his conclusions may have been based on an incorrect legal theory, given 

16 his incorrect view that an employer takes the applicant "as is" for purposes of determining causation, and 

17 his apparent refusal to consider childhood trauma and possible alcoholism in his determination of 

18 whether actual events of employment were the predominant cause of the psychiatric injury. As the 

19 statute makes clear, "all causes" must be factored in the determination of predominant cause. (San 

20 Francisco Unified School Dist. v. Workers' Comp. Appeals Bd. (Cardozo) (2010) 190 Cal.App.4th 1, 10 

21 [75 Cal.Comp.Cases 1251] ['"all causes combined' in section 3208.3(b)(l) has been interpreted to mean 

22 'the entire set of causal factors.'].) In order to constitute substantial evidence upon which the WCJ may 

23 base his decision, a medical opinion may not be based upon surmise, speculation, conjecture or guess. It 

24 is not substantial evidence if it is known to be erroneous, based upon facts no longer germane, based 

25 upon an incorrect legal theory, or based upon.an inadequate medical history and examination. (Hegg/in 

26 v. Workmen's Comp. Appeals Bd. (1971) 4 Cal.3d 162, 169 [36 Cal.Comp.Cases 1993]; Place v. 

27 
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1 Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 372, 378 [35 Cal.Comp.Cases 525]; Zemke v. Workmen's 

2 Comp. Appeals Bd. (1968) 68 Cal.2d 794, 801 [33 Cal.Comp.Cases 358].) 

3 Additionally, despite repeated questioning, Dr. Tahami never gave an opinion regarding the issue 

4 of whether good faith, nondiscriminatory personnel actions were a substantial cause of the psychiatric 

5 injury. It appears that Dr. Tahami incorrectly believed that the good faith personnel action defense was 

6 only applicable if personnel actions were the predominant cause of the injury. The WCJ and the Appeals 

7 Board have a duty to further develop the record when there is a complete absence of (Tyler v. Workers' 

8 Comp. Appeals Bd. (1997) 56 Cal.App.4th 389, 393-395 [62 Cal.Comp.Cases 924]) or even insufficient 

9 (McClune v. Workers' Comp. Appeals Bd. (1998) 62 Cal.App.4th 1117, 1121-1122 [63 Cal.Comp.Cases 

10 261]) medical evidence on an issue. The WCAB has a constitutional mandate to ensure "substantial 

11 justice in all cases." (Kuykendall v. Workers' Comp. Appeals Bd. (2000) 79 Cal.App.4th 396, 403 [65 

12 Cal.Comp.Cases 264].) Since, in accordance with that mandate, "it is well established that the WCJ or 

13 the Board may not leave undeveloped matters" within its acquired specialized knowledge (Id. at p. 404), 

14 pursuant to Labor Code section 5906, we will grant reconsideration, rescind the WCJ's decision, and 

15 return this matter for further development of the record on the issue of industrial causation, including 

16 whether the psychiatric injury was substantially caused by good faith, nondiscriminatory personnel 

17 actions. We encourage the parties to stipulate to an agreed medical evaluator, or for the WCJ to consider 

18 the appointment of independent medical evaluator pursuant to Labor Code section 5701. 

19 We also note that the evidentiary record in this matter is incomplete, since the May 1, 2015 

20 deposition of Dr. Tahami, marked as Exhbit C, is not included. When the link in FileNet is selected, a 

21 single page stating "Deposition of Hosein Tahami, D.O. Scheduled for 511115" appears, rather than the 

22 deposition transcript. As we held in Hernandez v. AMS Staff Leasing (2011) 76 Cal.Comp.Cases 343, 

23 346-350 (Appeals Board significant panel decision), it is the responsibility of the parties and the WCJ to 

24 ensure that the electronic or paper file is complete. 

25 Ill 

26 Ill 

27 I I I 
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1 In the further proceedings, a decision must be made on a complete evidentiary record including a 

2 complete Rolda analysis. Because we send the case back for further development of the record on the 

3 above basis, because the WCJ never made an actual finding regarding the statute of limitations, and 

4 because a new expert may have a different opinion regarding when any industrial injury may have caused 

5 compensable disability pursuant to Labor Code section 5412, we do not reach the issue of statute of 

6 limitations. 

7 Ill 

8 Ill 

9 I II 

10 Ill 

11 I II 

12 Ill 

13 I II 

14 I II 

15 Ill 

16 Ill 

17 I II 

18 I II 

19 Ill 

20 I II 

21 I II 

22 Ill 

23 I II 

24 I II 

25 Ill 

26 I II 

27 I II 
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1 For the foregoing reasons, 

2 IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' 

3 Compensation Appeals Board that the Findings and Award of January 28, 2016 is hereby RESCINDED 

4 and that the following is SUBSTITUTED therefor: 

FINDINGS OF FACT 

1. Defendant has not violated Labor Code section 132a. 

2. All other issues are deferred, with jurisdiction reserved. 

WORKERS' COMPENSATION APPEALS BOARD 

~tJl CHAIR 

K~ HeRINE ZALEWSKI 

16 

17 I DISSENT. (See Attached Dissenting Opinion.) 

18 

19 

20 

('. . ---:Q ~----
~:SWEE 

21 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

22 lAPR 1 2 2018 
23 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRES 
24 

DAVIDBESAG 
25 BOXER & GERSON 

THOMAS, L YD ING, CARTIER & GAUS 
26 

27 DW:ara 
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1 DISSENTING OPINION OF COMMISSIONER MARGUERITE SWEENEY 

2 I respectfully dissent. I would have affirmed the WCJ's decision for the reasons stated by the 

3 WCJ in his Report, which I would have adopted and incorporated. 

4 Defendant has the burden of showing that personnel actions substantially caused psychiatric 

5 injury (Lab. Code, § 3208.3, subd. (h)), and has not met its burden of proof. I note that the WCJ's 

6 decision was based in part on applicant's trial testimony. A WCJ's credibility determinations are 

7 "entitled to great weight because of the [WCJ's] 'opportunity to observe the demeanor of the witnesses 

8 and weigh their statements in connection with their manner on the stand .... ' [Citation.]'' (Garza v. 

9 Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312, 319 [35 Cal.Comp.Cases 500].) In any case, as 

10 stated by the WCJ in his Report, applicant was receiving medical treatment for industrially-related post-

11 traumatic stress syndrome in late 2010, almost three years before any personnel issues related to the 

12 improper search. Since applicant had already sustained injury pursuant to Labor Code section 3208.l(b) 

13 [a cumulative injury is one which "causes any disability Q! need for medical treatmenf' (emphasis 

14 added)] and section 3208.3(a) ["A psychiatric injury shall be compensable if it is a mental disorder which 

15 causes disability Q! need/or medical treatment (emphasis added)], events taking place in 2013 could not 

16 have caused an injury which had already taken place. 

17 II I 

18 II I 

19 II I 

20 II I 

21 II I 

22 Ill 

23 II I 

24 II I 

25 II I 

26 Ill 

27 II I 
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For these reasons, and the reasons stated by the WCJ in his Report, I respectfully dissent. 

2 

3 

4 

5 

6 

7 

__ , __ _ 
e-------- -

MARGUERITE SWEENEY, COMM 

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 
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2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 KAREN BRESSON, 

5 

6 

7 

Applicant, 

vs. 

8 VONS GROCERY COMPANY, Permissibly 
Self-Insured c/o GALLAGHER BASSETT; 

9 UPS; LIBERTY MUTUAL INSURANCE 
COMPANY, 

10 

11 
Defendants. 

Case Nos. ADJ7548997 
ADJ7549026 
(Los Angeles District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

12 The Appeals Board previously granted reconsideration to allow further study of the factual and 

13 legal issues. This is our Decision After Reconsideration. 

14 In the Findings and Order of October 11, 2016, the Workers' Compensation Judge (WCJ) found, 

15 in relevant part, that in ADJ7549026, applicant was employed as a checker by Vons Grocery Company 

16 ("Vons"), permissibly self-insured, that applicant sustained injury to several body parts during the period 

17 July 14, 1980 through November 1, 2009, that applicant's attorney and counsel for Vons entered into a 

18 Compromise and Release ("C&R") in the amount of $135,000.00, approved on July 30, 2012, that in 

19 ADJ7548997, applicant was employed by United Parcel Service ("UPS") and as a result claimed injury 

20 to her teeth, neck and multiple body parts during the period January 1, 2006 to January 15, 2010, that 

21 applicant sustained industrial injury to her teeth, neck, back, head and internal system due to her 

22 employment at UPS, that applicant sustained two cumulative trauma injuries including the one where she 

23 had concurrent employment through November 1, 2009, when her employment with Vons ended, that 

24 "there is also a CT claim against UPS from November 2, 2009 through January 15, 2010," that per 

25 stipulation applicant's orthopedic permanent disability is 49% before apportionment, that there is 

26 apportionment of 73% of orthopedic permanent disability to Vons and 27% to UPS, resulting in 13% 

27 permanent disability after apportionment (in ADJ7548997), that applicant's internal permanent disability 



1 is 2% after apportionment (in ADJ7548997), and that applicant's psychiatric permanent disability is 7% 

2 after apportionment (in ADJ7548997). In addition, the WCJ deferred the issue of contribution between 

3 Vons and UPS. 

4 UPS filed a timely petition for reconsideration of the WCJ's decision. UPS contended that the 

5 WCJ's finding that applicant suffered two cumulative trauma injuries is conclusory, not supported by 

6 substantial evidence, and not compliant with Labor Code section 5313. UPS further contended that the 

7 WCJ erred in relying upon evidence not found in the record, that the C&R in ADJ7549026 settled the 

8 only cumulative trauma claim, leaving applicant with no further right to proceed against UPS, and that 

9 "there is no miscarriage of justice in these cases, as applicant has received full value for her injury in the 

10 C&R." 

11 Applicant filed an answer. 

12 The WCJ submitted a Report and Recommendation. 

13 Based on our review of the record and applicable law, we will amend the WCJ's decision to find 

14 that applicant sustained a single cumulative trauma injury during her employment by both Vons and 

15 UPS. 1 Otherwise, we affirm the WCJ's decision. 

16 In reference to applicant's claim against Vons, we begin by noting that the relevant facts are set 

17 forth in the WCJ's findings: Applicant and Vons entered into a C&R for $135,000.00 on July 30, 2012; 

18 the C&R "previously proceeded to trial regarding whether the Compromise and Release applied to both 

19 cases;" "Findings and Order were issued on October 27, 2015 which held that the Compromise and 

20 Release applied [only] to Vons;" and that "on January 15, 2016 the Appeals Board agreed that the 

21 Compromise and Release did not settle applicant's case against UPS but remanded the case for further 

22 decision." 

23 Under the facts described above, there is no legal barrier to assessing liability against UPS for its 

24 portion of overall workers' compensation benefits that may be owed to applicant for injury sustained 

25 during her employment by both Vons and UPS. (See 2 Cal. Workers' Comp. Practice (Cont. Ed. Bar, 

26 

27 1 Under WCAB Rule 10492, "[p]leadings may be amended by the Workers' Compensation Appeals 
Board to conform to proof." (Cal. Code Regs., tit. 8, § 10492.) 
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10 

11 

12 

13 

14 

15 

16 

17 

March 2017 Update) Decisions, Awards and Judgments,§ 20.13, pp. 20-11 through 20-12.1, citing Lab. 

Code, § 5005 and Western Growers Ins. Co. v. Workers' Comp. Appeals Bd. (Austin) (1993) 16 

Cal.App.4th 227 [58 Cal.Comp.Cases 323].) 

In reference to applicant's claim against UPS, we note that at trial on September 14, 2015, the 

only issues raised by the two parties were permanent disability, apportionment, further medical treatment 

and attorney's fees. (Minutes of Hearing, 9/14115, p. 2.) Regarding the orthopedic component of 

applicant's claim, applicant and Vons chose Dr. Silbart as their Agreed Medical Evaluator ("AME"). 

In his report dated February 21, 2014 (Joint Exhibit 5), Dr. Silbart apportioned applicant's 

orthopedic disability between UPS and Vons, respectively, in the ratio of27% -to-73%: 

I have had the opportunity to review the extremely well written October 8, 
2010 orthopedic Panel Qualified Medical Examination report of Dr. Dom. 

Quite correctly, and in accord with California Labor Code Sections 5500.5 
and 5412 and prevailing case law, as the physical demands of the Vons 
and UPS employments are roughly equivalent, apportionment is correctly 
calculated by the ratio of cumulative number of hours worked over the last 
year of exposure. 

Accordingly, as Ms. Bresson worked a total of 55 hours per week, the 
apportionment of her orthopedic disability is 40/55 (73%) to Vons, and 
15/55 (27%) to UPS. 

18 Without regard to Dr. Silbart' s legal citations, his formulation of the above apportionment ratio is 

19 substantial evidence because it is based upon the doctor's medical reasoning that "the physical demands 

20 of the Vons and UPS employments are roughly equivalent, [so] apportionment is correctly calculated by 

21 the ratio of cumulative number of hours worked over the last year of exposure." We find no good reason 

22 to disregard Dr. Silbart's medical opinion on apportionment of liability between applicant's two 

23 employers as a result of cumulative trauma. (See, e.g., E.L. Yeager Construction v. Workers' Comp. 

24 Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922, 930 [71 Cal.Comp.Cases 1687].) Dr. Markovitz, 

25 specialist in internal medicine, and Dr. Gilbert, specialist in psychiatric medicine, followed Dr. Silbart's 

26 medical opinion on apportionment of liability between the two employers. It is well-established that the 

27 relevant and considered opinion of one physician (in his or her respective specialty) may constitute 
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substantial evidence. (Place v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 372, 378-379 [35 

Cal.Comp.Cases 525, 529-530].) 

In similar fashion, we find that the existence of a single cumulative trauma injury caused by 

applicant's employment at both Vons and UPS is supported by Dr. Silbart's deposition testimony of 

November 6, 2014: 

Q. As I understand it there's one opinion you gave, August 23, 2013, 
[wherein] Vons was articulated to have 89 percent of the apportionment 
and 11 percent was attributed to UPS. 

[Q.] As I understand it your rationale was that the applicant spent the vast 
majority of her career with Vons and you took a look at what was 
approximate hourly and did the division that way and came to your 
opinion in that manner; is that correct? 

A. Largely also with the understanding that the physical demands of each 
position [in] terms of work output [was] approximately the same physical 
demand wise. 

Q. The job duties were sufficiently similar that they can be essentially 
dealt with in the same breath, is that fair to say? 

A. Fair to say. 

Q. So that was the technique you used in issuing that opm10n and 
subsequent opinion, February 21, 2014, you attribute 73 percent to Vons 
and 27 percent of apportionment to UPS and the rationale, I presume from 
reading your report, was that the last year of injury exposure had different 
ratio of hours work at each employer than the span of applicant's entire 
career. 

A. Correct. Well put. 

Q. Thank you. 

And that was the basis for your decision in that report? 

A. Correct and as we stated off the record I have no dog in this fight, 
whichever manner of looking at apportionment is legally correct, I leave to 
the trier. 

Q. Okay, that was the next question whether you defer to the trier of fact 
which is the appropriate method for calculating the apportionment in this 
case? 
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A. I affirm. 

Q. This is all for one long CT where she worked for two different 
employers, correct? 

A. Correct. 

(Joint Exhibit 8, pp. 5-6, italics added.) 

As noted at the outset, the Board is not bound by the parties' pleadings and may conform them to 

the evidence presented in the record. (Cal. Code Regs., tit. 8, § 10492.) Here, although applicant 

brought two claims and pleaded them separately, the evidence shows that she sustained "one long 

[cumulative trauma] where she worked for two different employers," i.e., Vons and UPS, and applicant 

may recover from both of them. (Lab. Code,§ 5005.) We will amend the WCJ's decision accordingly. 

For the foregoing reasons, 

IT IS ORDERED, as the Decision After Reconsideration of the Workers' Compensation 

Appeals Board, that the Findings and Order of October 11, 2016 is AFFIRMED, except that Finding 8 

and the second and third paragraphs of the "Order" are RESCINDED and STRICKEN from said 

decision,2 and Findings 3 and 7 are AMENDED to read as follows: 

3. The Applicant was also employed by Vons Grocery Company, permissibly self-insured as a 

checker and claimed to have sustained injury to several body parts during the period from July 14, 1980 

through November 1, 2009 in case ADJ7549026. 

Ill 

Ill 

Ill 

Ill 

Ill 

2 It should be noted that the paragraphs now stricken from the Order formerly read as follows: 
''Applicant sustained two continuous trauma injuries including the one where she had concurrent 
employment through November I, 2009, where her employment with Vons ended. [~] There is also a 
CT claim against UPS from November 2, 2009 through January 15, 2010." 

BRESSON, Karen 5 



1 7. Applicant, while employed by Vons Grocery Company during a period ending November 1, 

2 2009 and while employed by United Parcel S~rvice during a period ending January 15, 2010, sustained 

3 injury arising out of and in the course of her employment to her teeth, neck, back, head and internal 

4 system. 
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WORKERS' COMPENSATION APPEALS BOARD 

£HAIR 

KATHERINE ZALEWSKI 
I CONCUR, 

(J /~ ·~.. 11 ~JOfi.RAZo 

DEIDRA E. LOWE 

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

APR 11 2018 

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

KAREN BRESSON 
MICHAEL SULLIVAN 
PARKER IRWIN 
SPARAGNA SPARAGNA 
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WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

STEVEN CASE, 

Applicant, 

vs. 

GOLDEN GATE BRIDGE HIGHWAY AND 
8 TRANSPORTATION DISTRICT, permissibly 

self-insured, adjusted by ATHENS 
9 ADMINISTRATORS, 

10 

11 

Defendants. 

Case Nos. ADJ10187704 
ADJ10924724 
(San Francisco District Office) 

OPINION AND ORDER 
GRANTING PETITION FOR 
RECONSIDERATION AND 

DECISION AFTER 
RECONSIDERATION 

12 Applicant seeks reconsideration of the Joint Findings and Award (Joint F&A) issued by the 

13 workers' compensation administrative law judge (WCJ) on March 5, 2018.1 By the Joint F&A, the WCJ 

14 found in pertinent part that applicant sustained injury to his bilateral shoulders resulting in 9% permanent 

15 disability. 

16 Applicant contends that the WCJ erred in applying the "strict" rating found by the agreed medical 

17 evaluator (AME) to determine applicant's permanent disability for his shoulders in lieu of the alternative 

18 ratings provided by the AME. Applicant further contends that the correct permanent disability rating for 

19 his shoulders should be 38%. 

20 We received an answer from defendant. The WCJ filed a Report and Recommendation on 

21 Petition for Reconsideration (Report) recommending that we deny reconsideration. 

22 We have considered the allegations of applicant's Petition for Reconsideration, defendant's 

23 answer and the contents of the WCJ's Report with respect thereto. Based on our review of the record and 

24 for the reasons discussed below, we will grant reconsideration and amend the Joint F&A to find 38% 

25 

26 

27 
1 The Joint F&A is dated March 2, 2018, but was not served until March 5, 2018. 



1 permanent disability for applicant's shoulders (Finding of Fact No. l; Award). We otherwise affirm the 

2 JointF&A. 

3 FACTUAL BACKGROUND 

4 Applicant claims injury to his shoulders on June 28, 2015 while employed as a bus driver for 

5 Golden Gate Bridge Highway and Transportation District (ADJ10924724). He also claims injury to his 

6 feet through December 31, 2014 while employed in the same position (ADJl 0187704 ). 

7 Applicant obtained treatment with Vincent Marino, D.P.M. Dr. Marino declared applicant's 

8 bilateral feet condition permanent and stationary in his June 15, 2016 PR-4 Report and provided 0% 

9 whole person impairment (WPI). (Defendant's Exhibit A, PR-4 by Vincent Marino, D.P.M., 

10 June 15, 2016.) 

11 The parties agreed to use Peter Mandell, M.D., as an orthopedic AME. Dr. Mandell evaluated 

12 applicant's shoulders and feet as part of his November 9, 2016 evaluation. (Joint Exhibit No. 1, Agreed 

13 Medical Evaluation Report of Peter Mandell, M.D., November 9, 2016.) Examination of applicant's 

14 upper extremities included measurements of both shoulders' range of motion and grip strength testing. 

15 (Id. at p. 4.) He diagnosed applicant with bilateral metatarsalgia and bilateral shoulder tendinitis. (Id at 

16 p. 6.) Dr. Mandell deemed both conditions to have become permanent and stationary at the time of 

17 Dr. Marino's June 15, 2016 examination. (Id. at p. 7.) With respect to permanent impairment, 

18 Dr. Mandell provided a 3% upper extremity impairment (2% WPI) based on applicant's right shoulder's 

19 range of motion and a 5% upper extremity impairment (3% WPI) for the left shoulder's range of motion 

20 under "the strict AMA Guides criteria." (Id at pp. 6-7.)2 Dr. Mandell found that for applicant's "bilateral 

21 metatarsalgia, under the strict AMA Guides criteria, he doesn't qualify for an impairment rating." (Id. at 

22 p. 7.) He then further opined as follows: 

23 Under Guzman,3 for his shoulders, the above-noted impairment ratings are 
inaccurate, because, while they take into account range of motion, they do, 

24 

25 

26 

27 

2 The "AMA Guides" or "Guides" refers to the American Medical Association Guides to the Evaluation of Permanent 
Impairment, 5th Edition (200 I). 

3 "Guzman" generally refers to the Almaraz-Guzman line of cases. (See Milpitas Unified School Dist. v. Workers' Comp. 
Appeals Bd. (Almaraz-Guzman Ill) (2010) 187 Cal.App.4th 808 [75 Cal.Comp.Cases 837]; Almaraz v. Environmental 
Recovery Services/Guzman v. Milpitas Unified School Dist. (Almaraz-Guzman JI) (2009) 74 Cal.Comp.Cases I 084 (Appeals 
Board en bane).) 
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not account for strength loss. To correct for that, I turn to Table 16-32 on 
page 509 and note that Mr. Case's RIGHT hand grip strength would be 
expected to be 45.9 kg. His best effort was 30.l kg. Applying the strength 
loss index formula, that results in a 34% strength loss index, which 
converts to 20% upper extremity impairment or a 12% whole person 
impairment. That's the accurate rating for his RIGHT shoulder. 

Likewise, for the LEFT shoulder, Mr. Case would be expected to have 43.5 
kg. of grip strength. His best effort was 30.2 kg. Applying the strength 
loss index formula, that produces a 31 % strength loss index, which also 
converts to a 20% upper extremity impairment or a 12% whole person 
impairment. That's the accurate rating here. 

8 (Id at p. 8 (emphasis in original).) No apportionment to factors other than the industrial injuries was 

9 given. (Id at pp. 7-8.) 

10 Applicant cross-examined Dr. Mandell. (Joint Exhibit No. 2, Transcript of Dr. Mandell's 

11 deposition, May 12, 2017.) Dr. Mandell confirmed in his testimony that applicant has Morton's neuroma 

12 in his feet. (Id at p. 7:15-18.) He further confirmed that he did not address Guzman with regard to 

13 applicant's feet impairment in his report. (Id at p. 10:13-16.) Dr. Mandell then provided 3% WPI for 

14 each foot using Table 17-33 of the AMA Guides. (Id at pp. 10:22 to 11 :6.) Defendant also questioned 

15 Dr. Mandell at the deposition, but did not challenge his alternative ratings for the feet or shoulders. (Id 

16 at pp. 11:10 to 13:18.) 

17 The matter subsequently proceeded to trial, at which time the cases were consolidated. 

18 (Amended Minutes of Hearing and Summary of Evidence and Order of Consolidation, October 16, 2017, 

19 p. 2.) The parties stipulated to applicant's occupational code of250 and that his average weekly earnings 

20 were $1,533.00. (Id at pp. 2-3.) Both injuries were stipulated to have reached maximum medical 

21 improvement on June 15, 2016. (Id at p. 3.) The issues at trial included the following: 

22 1. Permanent partial disability. Defendant is challenging the parties' agreed 
medical evaluator's impairment analysis pursuant to the Almaraz/Guzman 

23 ~ase, and that argument is subsumed within the permanent partial disability 
issue. 

24 
2. Attorney fees, with Mr. Case's counsel requesting a fee of 15 percent of his 

25 recovery. 

26 (Id) Trial exhibits included only Dr. Mandell's November 9, 2016 report and deposition testimony, as 

27 well as the PR-4 Report from Dr. Marino. (Id) Only applicant testified at trial. (Id at pp. 3-6.) 
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1 The WCJ referred the matter to the Disability Evaluation Unit for ratings on both cases. In the 

2 resulting Joint F&A, the WCJ found that applicant had sustained 9% permanent partial disability for the 

3 specific injury to his shoulders and 10% permanent partial disability for the cumulative trauma injury to 

4 his feet. He specified that he did "not find Dr. Mandell's Guzman-based ratings to be substantial medical 

5 evidence" for the shoulders. (Opinion on Decision, March 2, 2018, p. 4.) The WCJ elaborated on his 

6 "specific concerns with the proposed Guzman ratings" as follows: 

7 First, I find that the need for rebuttal of the "strict" rating has not been 
established. Such rebuttal is appropriate in cases that are "complex or 

8 extraordinary" (Guzman, supra, 187 Cal.App.4th 808, 830). Other than his 
statement that the "strict" ratings are "inaccurate," Dr. Mandell does not 

9 explain whether and why this case falls outside the range of upper 
extremity disabilities contemplated by Chapter 16 of the AMA Guides, so 

10 as to necessitate a departure from the prescribed protocol. In fact, his 
reliance on grip loss is in direct contradiction with § l 6.8a of the AMA 

11 Guides and neither his report nor his deposition testimony provides an 
explanation for this deviation. Also, it is not clear to me why applicant's 

12 shoulder injury should be evaluated by looking at his hand grip strength. 

13 Most importantly, I note that Dr. Mandell's calculation of the alleged loss 
of grip strength is not within the four corners of the AMA Guides because 

14 of applicant's age. According to the AME report, he referenced 
Tables 16-32 and 16-34 to arrive at 12% WPI for each side because 

15 applicant's dynamometer readings were over 30% below the expected 
strength. Indeed, a loss of 31-60% of one's expected grip strength is 

16 assigned 20% WPI in Table 16-34. However, those expected strength 
figures Dr. Mandell is relying on-45.9 kg for the major hand and 43.5 kg 

17 for the minor-are appropriate for individuals between 50 and 59 years of 
age, according to Table 16-32. Mr. Case was born on July 16, 1954. Thus, 

18 when he saw Dr. Mandell in November 2016, he was 62 years old. There 
are no average grip strength values provided for individuals over 60. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(Id at pp. 4-5.) However, with respect to applicant's permanent impairment for his feet, the WCJ found 

Dr. Mandell's alternative 3% rating for each foot provided in his deposition testimony to be substantial 

evidence. (Id at p. 6.) 

Applicant seeks reconsideration only of the WCJ's finding regarding the 9% permanent partial 

disability rating for his shoulders. In response to applicant's Petition, the WCJ stated the following in his 

Report: 

[T]he Third District Court of Appeal in Cannon did not overrule Guzman, 
but rather offered its interpretation of the "complex and extraordinary" 
language. The latter opinion still includes this limitation on cases where 
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1 

2 

the medical evaluator may "resort[] to comparable conditions described in 
the Guides" to arrive at the most accurate rating. [Citations omitted.] 

3 (WCJ's Report, April 4, 2018, p. 4.) He further found that the "AME also did not explain why the AMA 

4 Guides-based ratings are inaccurate or why the alternative ratings are accurate." (Id. at p. 5.) With 

5 respect to Dr. Mandell's shoulder ratings using grip strength, the WCJ opined that 

6 It is plain that the expected grip strength table does not provide data for 
individuals over 59 years old. Dr. Mandell gives no explanation for his 

7 decision to use the expected values for 50-59-year-olds to gauge a 62-year
old individual's grip strength. 

8 

9 (Id. at p. 6.) 

10 DISCUSSION 

11 · It is well established that decisions by the Appeals Board must be supported by substantial 

12 evidence. (Lab. Code, §§ 5903, 5952(d);4 Lamb v. Workmen's Comp. Appeals Bd. (1974) 11 Cal.3d 274 

13 [39 Cal.Comp.Cases 310]; Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312 [35 

14 Cal.Comp.Cases 500]; LeVesque v. Workmen's Comp. Appeals Bd. (1970) I Cal.3d 627 [35 

15 Cal.Comp.Cases 16].) To constitute substantial evidence" ... a medical opinion must be framed in terms 

16 of reasonable medical probability, it must not be speculative, it must be based on pertinent facts and on 

17 an adequate examination and history, and it must set forth reasoning in support of its conclusions." 

18 (Escobedo v. Marsha/ls (2005) 70 Cal.Comp.Cases 604, 621 (Appeals Board en bane).) "Medical 

19 reports and opinions are not substantial evidence if they are known to be erroneous, or if they are based 

20 on facts no longer germane, on inadequate medical histories and examinations, or on incorrect legal 

21 theories. Medical opinion also fails to support the Board's findings if it is based on surmise, speculation, 

22 conjecture or guess." (Hegg/in v. Workmen's Comp. Appeals Bd. (1971) 4 Cal.3d 162, 169 [36 

23 Cal.Comp.Cases 93, 97].) 

24 For injuries occurring on or after January 1, 2013, like both applicant's claims, section 4660.1 

25 provides for determination of permanent disability as follows: 

26 

27 
4 All further statutory references are to the Labor Code unless otherwise stated. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(a) In determining the percentages of permanent partial or permanent total 
disability, account shall be taken of the nature of the physical injury or 
disfigurement, the occupation of the injured employee, and his or her age at 
the time of injury. 

(b) For purposes of this section, the "nature of the physical injury or 
disfigurement" shall incorporate the descriptions and measurements of 
physical impairments and the corresponding percentages of impairments 
published in the American Medical Association (AMA) Guides to the 
Evaluation of Permanent Impairment (5th Edition) with the employee's 
whole person impairment, as provided in the Guides, multiplied by an 
adjustment factor of 1.4. 

( d) . . . The Schedule for Rating Permanent Disabilities pursuant to the 
American Medical Association (AMA) Guides to the Evaluation of 
Permanent Impairment (5th Edition) and the schedule of age and 
occupational modifiers shall be available for public inspection and, without 
formal introduction in evidence, shall be prima facie evidence of the 
percentage of permanent disability to be attributed to each injury covered 
by the schedule. Until the schedule of age and occupational modifiers is 
amended, for injuries occurring on or after January 1, 2013, permanent 
disabilities shall be rated using the age and occupational modifiers in the 
permanent disability rating schedule adopted as of January 1, 2005. 

(Lab. Code,§ 4660.l(a)-(b) and (d).) 

An en bane panel of the Appeals Board outlined the roles of both the physician and the WCJ in 

determining permanent impairment. (Blackledge v. Bank of America (2010) 75 Cal.Comp.Cases 613 

(Appeals Board en bane). The "physician's role is to assess the injured employee's whole person 

impairment percentage(s) by a report that sets forth facts and reasoning to support its conclusions and 

that comports with the AMA Guides and case law." (Id. at p. 615.) The Blackledge panel recognized 

that "the Guides does not address all medical conditions" and thus, the "WPI percentage to be assigned to 

a condition is dependent, to some extent, on the physician's judgment, training and experience." (Id. at 

p. 620.) The panel further specified that "to constitute substantial evidence regarding WPI a physician's 

opinion must comport with the AMA Guides, including as applied and interpreted in published appellate 

opinions and en bane decisions of the Appeals Board." (Id.) 

Pursuant to section 4660.l(d), the scheduled rating is prima facie evidence of an employee's 

permanent disability. However, the scheduled rating is rebuttable. (See Almaraz-Guzman Ill, supra, at 

pp. 852-853.) Specifically, the WPI portion of the scheduled rating may be rebutted by showing that "a 
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1 different chapter, table, or method of assessing impairment of the AMA Guides more accurately reflects 

2 the injured employee's impairment than the chapter, table, or method used by the physician being 

3 challenged." (Almaraz-Guzman II, supra, at p. 1106.) Physicians must still evaluate permanent 

4 impairment while staying within the "four comers of the Guides" pursuant to the Labor Code. (Id. at 

5 p. 1101.) 

6 The overarching goal of rating permanent impairment is to achieve accuracy. (Almaraz-Guzman 

7 III, supra, at p. 822.) A "strict" application of the Guides may not accurately reflect an injured 

8 employee's permanent impairment. The Court of Appeal in Almaraz-Guzman III acknowledged the 

9 Guides' limitations and specifically held that 

10 

11 

12 

13 

14 

15 

16 

17 

18 (Id. at p. 823.) 

The Guides itself recognizes that it cannot anticipate and describe every 
impairment that may be experienced by injured employees. The authors 
repeatedly caution that notwithstanding its "framework for evaluating new 
or complex conditions," the "range, evolution, and discovery of new 
medical conditions" preclude ratings for every possible impairment. 
(Guides § 1.5, p. 11.) The Guides ratings do provide a standardized basis 
for reporting the degree of impairment, but those are "consensus-derived 
estimates," and some of the given percentages are supported by only 
limited research data. (Guides, pp. 4, 5.) The Guides also cannot rate 
syndromes that are "poorly understood and are manifested only by 
subjective symptoms." (Ibid.) 

To accommodate those complex or extraordinary cases, the Guides calls 
for the physician's exercise of clinical judgment to assess the impairment 
most accurately. 

19 The AMA Guides is thus not to be literally and mechanically applied. Instead, the evaluating 

20 physician may use his or her experience and expertise to interpret and apply any portion of the entire 

21 AMA Guides. A physician who departs from a strict application of the AMA Guides must explain why 

22 the departure is necessary and how the WPI rating was derived. (Id. at pp. 828-829.) Consequently, 

23 although the evaluating physician may utilize the chapter, table or method in the AMA Guides "that most 

24 accurately reflects the injured employee's impairment," the physician's "opinion must constitute 

25 substantial evidence upon which the WCAB may properly rely, including setting forth the reasoning 

26 behind the assessment." (Almaraz-Guzman II, supra, at p. 1104.) 

27 I I I 
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1 To properly rate using Almaraz-Guzman, the physician is expected to: 1) provide a strict rating 

2 per the AMA Guides; 2) explain why the strict rating does not accurately reflect the employee's 

3 disability; 3) provide an alternative rating within the four comers of the AMA Guides; and 4) explain 

4 why the alternative rating most accurately reflects the employee's level of disability. (Almaraz-Guzman 

5 III, supra, at pp. 828-829.) 

6 In City of Sacramento v. Workers' Comp. Appeals Bd (Cannon) (2013) 222 Cal.App.4th 1360, 

7 the Court of Appeal addressed whether a physician could provide a permanent impairment rating 

8 utilizing Almaraz-Guzman based purely on the employee's subjective complaints without objective 

9 findings. The police officer in Cannon had plantar fasciitis, which has no standard rating in the AMA 

10 Guides, but caused the officer to have heel pain. The AME provided a WPI rating by analogy to a limp 

11 (gait derangement abnormality) due to the heel causing weightbearing problems. (Id at p. 1365.) The 

12 City of Sacramento argued that "a rating by analogy under Almaraz/Guzman is permissible only in 

13 complex or extraordinary cases." (Id at p. 1372.) The Court specifically rejected this argument and 

14 determined that "this is an unwarranted interpretation of the Sixth District's decision in Milpitas 

15 Unified." (Id.) The Court further stated that "the Sixth District was using the term 'complex or 

16 extraordinary cases' to describe syndromes that are poorly understood and are manifested only by 

17 subjective symptoms, which the AMA Guides do not, and cannot rate." (Id. (internal quotations 

18 omitted).)5 

19 L 

20 The WCJ in the instant matter opined that "the need for rebuttal of the 'strict' rating has not been 

21 established" and "such rebuttal is appropriate in cases that are 'complex or extraordinary'." The Report 

22 further states that the Almaraz-Guzman opinion still contains "this limitation on cases where the medical 

23 

24 

25 

26 

27 

5 We acknowledge that the Almaraz-Guzman decisions and Cannon analyzed section 4660 rather than section 4660.1, which is 
applicable to the instant matter. However, section 4660.l(b) is identical to section 4660(b)(l) with the exception of the 
additional language of " ... with the employee's whole person impairment, as provided in the Guides, multiplied by an 
adjustment factor of 1.4." Moreover, section 4660. l (h) expressly states that "In enacting the act adding this section, it is not 
the intent of the Legislature to overrule the holding in Milpitas Unified School District v. Workers' Comp. Appeals Bd. 
(Guzman) (2010) 187 Cal.App.4th 808." (§ 4660.l(h).) 
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1 evaluator may" rate by analogy despite the Cannon decision. These statements suggest a belief that an 

2 alternative rating in lieu of the strict rating is only permissible if the case is deemed "complex or 

3 extraordinary." This is an incorrect understanding of the applicable case law. As discussed in Cannon, 

4 the Court of Appeal in Almaraz-Guzman III used the term "complex or extraordinary" to describe 

5 "syndromes that are poorly understood and are manifested only by subjective symptoms," not in order to 

6 limit the evaluating physician's use of a different chapter, table, or method of assessing impairment in the 

7 AMA Guides to only those cases deemed complex or extraordinary. There are also several panel 

8 decisions rejecting this interpretation of Almaraz-Guzman III. (See Maggard v. Kings Canyon Unified 

9 Sch. Dist. (August 29, 2013, ADJ3288062, ADJ1081299, ADJ4249956) [2013 Cal. Wrk. Comp. P.D. 

10 LEXIS 497] [the panel upheld a WCJ's finding that nothing in Almaraz-Guzman III requires a 

11 determination by the physician that the case is "complex or extraordinary"]; Strawberry v. California 

12 Dept. of Corrections and Rehabilitation (November 28, 2016, ADJ7438046) [2016 Cal. Wrk. Comp. 

13 P.D. LEXIS 624, *11] (the panel overturned a WCJ's rejection of the physician's rating because the 

14 injuries were not deemed "complex or extraordinary" and opined that the Cannon Court "rejected the 

15 theory that an Almaraz/Guzman analysis of disability may only be used in a 'complex or extraordinary' 

16 case"]; Diaz v. The Gainey Vineyard (April 11, 2017, ADJ8558787) [2017 Cal. Wrk. Comp. P.D. LEXIS 

1 7 154, * 16] [the panel found "no requirement that a physician proclaim the case to be complex or 

18 extraordinary in order to justify a rating by analogy, provided that the rating is based upon the Guides"]; 

19 and Rice v. Procut, LLC (May 28, 2013, ADJ7558401) [2013 Cal. Wrk. Comp. P.D. LEXIS 334, *12] 

20 [the panel ordered further development of the record on the Almaraz-Guzman rating, but also opined that 

21 neither the Almaraz-Guzman "Court nor the AMA Guides limit the cases in which a physician may 

22 exercise his or her clinical judgment by resorting to comparable conditions only to complex and 

23 extraordinary cases"]. )6 

24 

25 

26 

27 

6 Unlike en bane decisions, panel decisions are not binding precedent on other Appeals Board panels and WCJs. (See Gee v. 
Workers' Comp. Appeals Bd (2002) 96 Cal.App.4th 1418, 1425 fn. 6 [67 Cal.Comp.Cases 236].) However, panel decisions 
are citable authority and we consider these decisions to the extent that we find their reasoning persuasive, particularly on 
issues of contemporaneous administrative construction of statutory language. (See .Guitron v. Santa Fe Extruders (2011) 76 
Cal.Comp.Cases 228, fn. 7 (Appeals Board En Banc); Griffith v. Workers' Comp. Appeals Bd. (1989) 209 Cal.App.3d 1260, 
1264, fn. 2, [54 Cal.Comp.Cases 145].) Here, we refer to these panel decisions because they also discussed the issue of 
whether Almaraz/Guzman alternative ratings are only permissible in "complex or extraordinary" cases. We recommend that 
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1 An alternative rating instead of the strict rating may more accurately reflect an applicant's 

2 impairment in those complex or extraordinary cases involving conditions that are manifested only by 

3 subjective complaints, such as the officer's plantar fasciitis in Cannon. However, we discern nothing in 

4 Almaraz-Guzman and the related case law that restricts an alternative rating to only those complex or 

5 extraordinary cases and this reading conflicts with Cannon. The goal is to achieve the most accurate 

6 rating of the employee's impairment based on a medical opinion that constitutes substantial evidence. If 

. 7 the strict rating does not accurately reflect the employee's impairment, the physician may use his or her 

8 judgment, training and experience to provide an alternative rating from within the AMA Guides. 

9 a 
10 The AME's alternative impairment rating was also rejected because it "is not within the four 

11 comers of the AMA Guides." (WCJ's Report, April 4, 2018, p. 5.) However, Dr. Mandell did stay 

12 within the Guides. In his report, Dr. Mandell found that applicant's range of motion impairment ratings 

13 did not account for his strength loss, Accordingly, he provided impairment ratings for both shoulders 

14 utilizing Table 16-32 on page 509 of the Guides and applying the strength loss index formula from the 

15 same page. The alternative ratings assigned by the AME were expressly from the Guides. 

16 The WCJ's Report states that these ratings are not within the four comers of the Guides because 

17 Table 16-32 "does not provide data for individuals over 59 years old" and applicant was 62 years old at 

18 the time of Dr. Mandell's evaluation. (WCJ's Report, April 4, 2018, p. 6.) While Almaraz-Guzman does 

19 not permit the physician to manipulate the Guides to achieve a more favorable result, the physician is 

20 allowed to exercise his or her judgment, training and experience in evaluating impairment using the 

21 Guides "even if that is possible only by resorting to comparable conditions described in the Guides." 

22 (Almaraz-Guzman Ill, supra, at pp. 829-830.) A rating by analogy to another condition is precisely that 

23 - an analogy to a condition the employee may not have, but that has a similar effect on the employee's 

24 activities of daily living. Almaraz-Guzman ratings have previously been upheld as supported by 

25 substantial medical evidence even where the chapter, table or method would not otherwise be applicable 

26 

27 
practitioners proceed with caution when citing to a panel decision and verify its subsequent history. 

CASE, Steven 10 



1 to the employee's condition. (Cannon, supra, at p. 1365 [physician analogized officer's plantar fasciitis 

2 condition to a limp with arthritis "despite the absence of any arthritic changes"]; Scott's Jack London 

3 Seafood, Inc. v. Workers' Comp. Appeals Bd. (Fitzsimmons) (2011) 76 Cal.Comp.Cases 1348 (writ den.) 

4 [QME's ratings analogizing to herniation and gait derangement were substantial evidence even though 

5 applicant did not have a hernia or lower extremity injury].) To restrict use of the AMA Guides to only 

6 those cases where applicant's condition, age or other distinguishing factors neatly fit into the chapter, 

7 table or method being applied would render Almaraz-Guzman meaningless. The test is whether the 

8 alternative rating is within the four comers of the Guides and is substantial medical evidence that may be 

9 relied on to support a decision regarding permanent disability. 

10 Dr. Mandell found that the strict ratings of applicant's bilateral shoulder impairment "take into 

11 account range of motion, but they do not account for strength loss." Dr. Mandell measured applicant's 

12 grip strength for both upper extremities as part of his examination. Utilizing these measurements, he 

13 provided impairment ratings using Table 16-32 and the strength loss index formula in the AMA Guides. 

14 Consequently, Dr. Mandell explained why the strict ratings did not accurately reflect applicant's 

15 impairment and utilized his judgment, experience and training to provide alternative ratings from within 

16 the four comers of the Guides that more accurately reflect applicant's impairment. Moreover, 

17 Dr. Mandell acted as an AME in this matter. The parties presumably choose an AME because of the 

18 AME's expertise and neutrality. (Power v. Workers' Comp. Appeals Bd. (1986) 179 Cal.App.3d 775, 

19 782 [51 Cal.Comp.Cases 114].) We will follow the opinions of the AME unless good cause exists to 

20 find his opinion unpersuasive. (Ibid.)7 We discern no reason to reject these ratings as not substantial 

21 evidence and applicant's permanent disability should be determined using Dr. Mandell's alternative 

22 ratings. 

23 I I I 

24 I I I 

25 

26 

27 

7 We further note that defendant did not challenge Dr. Mandell's alternative ratings for the shoulders during his cross
examination. 
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1 Utilizing Dr. Mandell' s alternative ratings, we thus rate applicant's bilateral shoulder condition as 

2 follows: 

3 Right shoulder 

4 16.02.01.00- 12- [1.4]17-250F-17-21 

5 Left shoulder 

6 16.02.0l.00-12-[1.4]17-250F-17-21 

7 CVC=21 C21 =38% 

8 This results in an award of 38% permanent disability amounting to 187.00 weeks of disability payments 

9 at the rate of $290.00 per week in the total sum of $54,230.00.8 We will also adjust the award of 

10 attorney's fees accordingly. 

11 We therefore grant applicant's Petition for Reconsideration and amend the Joint F&A to find 38% 

12 permanent disability for the shoulders (Finding of Fact No. 1; Award). The Joint F&A is otherwise 

13 affirmed. 

14 For the foregoing reasons, 

15 IT IS ORDERED that applicant's Petition for Reconsideration of the Joint Findings and Award 

16 issued by the WCJ on March 5, 2018 is GRANTED. 

17 IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' 

18 Compensation Appeals Board that the Joint Findings and Award issued by the WCJ on March 5, 2018 is 

19 AFFIRMED, EXCEPT that it is AMENDED as follows: 

20 FINDINGS OF FACT 

21 1. The injury in WCAB Case No. ADJ10924724 has resulted in 38% 
permanent partial disability. 

22 
* * * 

23 I I I 

24 

25 

26 

27 

8 The parties stipulated at trial to occupational group 250 and defendant did not dispute the pennanent disability indemnity 
rate of $290.00 per week applied in the Joint F&A, which comports with the stipulated amount of applicant's average weekly 
earnings of $1,533.00. (Amended Minutes of Hearing and Summary of Evidence and Order of Consolidation, 
October 16, 2017, pp. 2-3.) 
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8 
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11 
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13 

14 

15 

16 

17 

18 

I CONCUR, 

AWARD 

In WCAB Case No. ADJ10924724, AWARD IS MADE in favor of 
STEVEN CASE against GOLDEN GATE BRIDGE HIGHWAY AND 
TRANSPORTATION DISTRICT of permanent partial disability of 38%, 
entitling applicant to 187 weeks of disability indemnity, starting 
June 15, 2016, at the rate of $290.00 per week, in the total sum of 
$54,230.00, less credit to defendant for all sums heretofore paid on account 
thereof, and less $8, 134.50 payable to LAW OFFICE OF MICHELLE 
BRODIE as attorney fees to be commuted from the far end of the award if 
necessary. 

WORKERS' COMPENSATION APPEALS BOARD 

JOSE H. RAZO 

PATRICIA A GARCIA 

CONCURRING, BUT NOT SIGNll'iG 

19 MARGUERITE SWEENEY 

20 

21 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

22 HAY 1 7 2ms 
23 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

24 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

25 DIETZ, GILMOR & CHAZEN 
LAW OFFICE OF MICHELLE BRODIE 

26 STEVEN CASE 

27 AI:m.m 
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1 

2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 PATRICIA CASTRO, 

5 

6 

Applicant, 

vs. 

7 STOCKTON UNIFIED SCHOOL DISTRICT, 
Permissibly Self-Insured, adjusted by YORK 

8 RISK SERVICES GROUP, 

9 

10 

Defendants. 

Case No. ADJ10231800 
(Stockton District Office) 

OPINION AND ORDER GRANTING 
PETITION FOR RECONSIDERATION AND 

DECISION AFTER RECONSIDERATION 

11 Applicant Patricia Castro seeks reconsideration of the Findings of Fact issued by the workers' 

12 compensation administrative law judge (WCJ) on January 30, 2018. The WCJ found, in pertinent part, 

13 that applicant failed to prove industrial cumulative trauma injury arising out of and in the course of 

14 employment to her left knee, left thumb, right knee, left arm and left wrist, as it relates to defendant. The 

15 WCJ did not make any findings of injury arising out of and during the course of other employment. 

16 Applicant contends that the evidence presented supports a finding that applicant sustained an 

17 industrial cumulative trauma injury. 

18 We received an Answer from defendant. Defendant contends that the Findings of Fact should be 

19 affirmed because they are supported by substantial medical evidence. 

20 We received a Report and Recommendation on Petition for Reconsideration (Report) from the 

21 WCJ recommending that the Petition be denied. 

22 We have considered the allegations of the Petition, Answer, and the contents of the WCJ's 

23 Report. Based on our review of the record and, as discussed below, we grant reconsideration, rescind the 

24 Findings of Fact, and return the matter to the trial level for further development of the record. 

25 I. 

26 As the WCJ states in his Report: 

27 Patricia Castro, born September 14, 1996, claims to have sustained an 
injury arising out of and in the course of employment during the period 
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ending on January 28, 2015 to her left knee, left thumb, right knee, left 
arm and left wrist. 

This matter came to trial specifically on the issue of this cumulative 
trauma injury arising out of and in the course of employment. All other 
issues were and remain deferred. · 

The Applicant was employed by Stockton Unified School District 
beginning in March 1999. The Applicant testified that in March 2015 
there were restrictions put on her [right] knee. The Applicant was laid off 
in March 2015 and returned to work for this employer on February 21, 
2017. The Applicant identified her employment classification as a food 
service assistant at the time of the claimed cumulative trauma. 

The Applicant gave credible testimony about her job. The Applicant also 
testified (page 4 line 17) that when she saw the neurologist, Dr. Anderson, 
it was for more than an hour and that she described her symptoms to Dr. 
Anderson truthfully. She also recalled being asked follow-up questions 
and was allowed to fully explain what was going on with her employment. 

The Applicant also testified beginning at page 5 line 16 that she had 
concurrent employment from 2007 through 2013 at [Save Mart] Foods, 
first as a courtesy clerk, then as a cashier, averaging approximately 25 
hours per week standing on cement floors with rubber mats. On October 
9, 2017, a claim on the Applicant's behalf for a cumulative trauma injury 
to the arm, wrist, fingers & knee was filed against Save Mart Foods. 

The medical reporting from Alpine Orthopaedic Medical Group 
(Applicant's Exhibit 1) indicated an initial date of injury of January 11, 
2010. This injury was filed as a specific for January 11, 2010 to the knee, 
arm, wrist & thumb. An Award issued for the date of injury for 3% on 
April 9, 2012. That action remains open for a pending 132a claim. 

Applicant's Exhibit 2 is a series of PR-2's which contain the same history, 
which indicated the Applicant's primary problem is in the right knee and 
that the problem began on January 11, 2010. There is a PR-4 report 
(Exhibit 3) by Dr. Donald Rossman, who was the Applicant's treating 
physician; the report is dated August 3, 2010. The report does not 
specifically address causation; however, the description of how the injury 
occurred identifies a January 11, 2010 slip and fall. 

The Applicant was evaluated, and the [Panel Qualified Medical Evaluation 
22 .(PQME)] doctor Wayne E. Anderson was deposed on January 17, 2017. 

On page 15 of Exhibit C, page 15, line 15, the doctor was asked about 
23 causation of a cumulative trauma to the right knee and left thumb. There 

was some confusion in the question and then on page 16 line 9, Dr. 
24 Anderson was asked if he saw any indication that there was cumulative 

trauma due to her employment with the school District. The doctor 
25 testified, "At that time, I did not, no." The follow-up question asked if 

there was a possibility of cumulative trauma due to the concurrent work, 
26 to which the doctor indicated that was a possibility. 

27 Continuing through the doctor's deposition, at page 17 line 1, the doctor 
reiterates that there was no indication of cumulative trauma due to the 
employment at the School District. (WCJ's Report, pp. 1-3.) 
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1 In his September 6, 2016 report, Dr. Anderson provided the following history of injury: 

2 HISTORY OF INJURY AS REPORTED BY APPLICANT 

3 She was at work in January 2010 and she was walking to her car. She 
stepped off of the curb and she fell down. She doesn't know if she caught 

4 her heel or the leg gave out or what but she ended up on the ground. She 
fell forward and onto the right knee. She broke the fall with the left hand. 

5 She stayed there for a moment; the kids on the playground saw her fall. 
The manager ran out to assist her. The manager helped her up. An 

6 accident report was completed and she went to the work comp clinic. At 
the clinic she received a hand and knee brace, some medication, and began 

7 physical therapy. She had therapy for the right knee and left hand area. 
She continued to work during this time for the school district. She had a 

8 second job at Save Mart and she was off of work for that job during this 
time, for about 6 months. 

9 

10 

11 

12 

13 

14 

15 

16 

During the time of treatment, the File Clerk position was eliminated and 
those employees were assigned new positions, in the kitchen. This 
involved more standing during the day and the right knee was beginning to 
hurt more with the standing as opposed to improving. The left hand 
continued to hurt during this time. The new position involved cooking 
and standing. She was released by August 2010 from the fall injury. She 
notes that the symptoms never went away, however. 

By 2012 she was promoted to assistant manager and at that point she was 
on her feet all day. Others noted that she was limping so much that she 
should see a doctor; however, she noted that she just got promoted and 
wanted to make a good impression. By 2013 or 2014 she sought medical 
care the same work comp clinic. 

She was evaluated and placed on modified duty. The kitchen was able to 
17 work with h~r in terms of modifications; however, after a few months they 

were no longer able to accommodate her and she was off of work at that 
18 point. 

19 She has not returned to work since. 

20 She continues with the industrial medical care. 

21 (Exhibit D, Dr. Anderson's report dated September 6, 2016, pp. 10-11.) 

22 Dr. Anderson opined the following with regard to causation: 

23 The proposed mechanism of [the specific] injury reasonably can cause the 
symptomatology present and therefore this condition reasonably is 

24 industrial in nature. However, it is not clear that one can claim cumulative 
trauma in this case given the absence of any worsening associated with 

25 continued employment, and the specific statements by the applicant that 
things have remained essentially constant and unchanging throughout 

26 employment. (Exhibit D, Dr. Anderson's report dated September 6, 2016, 
p. 24.) 

27 
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1 Dr. Anderson opined as follows with regard to apportionment: 

2 There are five things in this case for apportionment. Cumulative trauma 
does not appear to have occurred for either body part and therefore can be 

3 excluded at this point. The subject [specific] injury in 2010 appears to be 
associated with lighting up either asymptomatic arthritis or causing a 

4 chronic strain that is painful in the setting of a continued asymptomatic 
osteoarthritis. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The major finding for the right knee is that of degenerative change and 
that degenerative change reasonably predates the subject injury and that 
degenerative change at this point now plays the greatest role in resulting 
disability. Therefore, it has the greatest apportionment. Degenerative 
changes clearly accelerated by obesity and therefore obesity does play a 
significant role in resulting disability as well for the right knee. The 
subject injury, however, appears to have lit up the situation and therefore 
would receive 40% apportionment to resulting disability. Absent that 
injury, the right knee apparently was not limiting function. Finally, the 
right knee remained essentially unchanged throughout employment and 
now after employment may be starting to worsen again, according to the 
applicant, and therefore there is no basis for cumulative trauma. 

It is recognized that working as a cashier would potentially cause 
problems with the right knee and certainly would be a plausible cause of 
problems with the left hand and therefore if there is more information 
available about working as a cashier, it would be figured into 
apportionment but currently is speculative and therefore cannot be 
included. 

However, working as a cashier may have accelerated arthritis in 
combination with obesity, especially in the upper extremity or obesity 
would play much less of a role, and working as a cashier may significantly 
have impacted the resulting disability depending on how long the 
applicant worked as a cashier before the subject injury and how long the 
applicant worked as a cashier after the subject injury. There is some 
consideration if that employment is true and continued for some time 
before and after, the greatest apportionment may actually be to a different 
type of work than what the applicant was performing for the subject 
employer. At this time, that remain speculative and therefore cannot be 
added into apportionment. 

Body Part 1 : Right Knee 

• Subject [specific] injury: 40% 

• Degenerative changes 40% 

• Cumulative trauma: 0% 

• Obesity: 20% 

• Cashier employment speculative 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

The left hand has a similar apportionment except that obesity does not 
play a significant role in the absence of carpal tunnel syndrome. 

Body Part 2: Left Hand 

• Subject [specific] injury: 40% 

• Degenerative changes: 60% 

• Cumulative trauma: 0% 

• Cashier employment speculative 

• Prior injury: 0% none know 

(Exhibit D, Dr. Anderson's report dated September 6, 2016, p. 25-26.) 

10 On January 17, 2017, Dr. Anderson was deposed and he testified as follows: 

11 A. So, yes, I would need more information in regards to cumulative 
trauma. I suspect I shouldn't have put a 0 percent. I should have put the 

12 word "speculative" there. It would be helpful. Clearly, one could argue -
and I don't know what she did as the cashier. Some people sit while 

13 they're cashiers. I've seen it. But, you know, one could argue that if it's 
entirely standing all the time, that there could be cumulative trauma. Or 

14 constant walking - and sometimes there isn't. So I don't have that 
information. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. Okay. But that's information that you need in order to king of fully 
address the issue of apportionment; correct? Really, the dates of 
employment, and the type of work she was doing outside of Stockton 
Unified? 

A. Yes. And whether there's any history of her complaining of worsening 
while doing that other work. Obviously, that would be a benefit too, or 
ongoing symptomology. So, yes, those kinds of things are very helpful in 
getting the most accurate responses. 

Q. Okay. So 40 percent to [the slip and fall event], 40 percent due to 
degenerative changes, and 20 percent due to obesity. So within there, I 
don't see any indication that you find cumulative trauma due to her 
employment with the school district; is that correct? 

A. At that time, I did not, no. ·That is correct. 

Q. But you do feel there might be some cumulative trauma due to her 
work as a cashier for a grocery store; is that correct? 
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1 A. That is a possibility. I would need more information. Again, I've seen 
cashiers who sit down the entire day, in which case, then I would not 

2 imagine there would be much with the knee. And then there are those 
who stand, and then there are those that walk, et cetera. So more 

3 information would be needed. So that is a possibility. I'm not ready to 
change opinions as I sit here because I don't have that information, but it's 

4 possible. 

5 Q. But based on your understanding of her employment with the school 
district, you didn't feel there was any indication of cumulative trauma to 

6 that employment; correct? 

7 A. Based on my understanding, that is correct. 

8 Q. Okay. And the same applies to the left hand; is that correct? 

9 A. That is my understanding. 

10 (Exhibit C, Deposition of Dr. Anderson, pp. 14:8-15:2, 16:7-17:7.) 

11 On March 6, 2017, Dr. Anderson provided a Supplemental Report and opined, "To a medical 

12 probability, with the limited information that is available, the job of cashiering is consistent with the 

13 development of cumulative trauma of a degenerative nature at the left hand. . .. To place it succinctly, to 

14 a medical probability there is cumulative trauma to the right knee and left hand as a result of the work at 

15 Savemart." (Exhibit B, Dr. Anderson's report dated March 6, 2017, p. 2.) 

16 On December 4, 2017, the parties went to trial and applicant testified that she worked as a food 

17 service assistant for defendant from 2012 through March 20, 2015, that she was on her feet from 6:00 

18 a.m. to 1:30 p.m., Monday through Friday, and that her actual job duties involved cooking, preparing for 

19 the next day's meals and cleaning. (Minutes of Hearing /Summary of Evidence (MOH/SOE) dated 

20 December 4, 2017, pp. 3:24-4:8.) Applicant further testified that she concurrently worked as a cashier at 

21 Smart Foods (Save Mart) and that she was required to stand on cement floors with rubber mats and scan 

22 and key items into the register using her right and left hands for approximately 25 hours per week. (Id. at 

23 p. 5:16-21.) 

24 On January 30, 2018 the WCJ issued the Findings of Fact at issue here. (Findings of Fact.) 

25 On February 26, 2018, applicant filed the instant Petition for Reconsideration. (Petition.) 

26 On March 9, 2018, defendant filed an Answer to the Petition for Reconsideration. (Answer.) 

27 On March 19, 2018, the WCJ issued his Report and Recommendation on Petition for 
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Reconsideration. 

2 II. 

3 We observe that the WCJ and the Appeals Board have the discretionary authority to develop the 

4 record when the record does not contain substantial evidence or when appropriate to provide due process 

5 or fully adjudicate the issues. (Lab. Code,§§ 5701, 5906; Tyler v. Workers' Comp. Appeals Bd. (1997) 

6 56 Cal.App.4th 389, 394 [62 Cal.Comp.Cases 924] ["principle of allowing full development of the 

7 evidentiary record to enable a complete adjudication of the issues is consistent with due process in 

8 connection with workers' compensation claims (citations)"]; see McClune v. Workers' Comp. Appeals 

9 Bd. (1998) 62 Cal.App.4th 1117 [63 Cal.Comp.Cases 261]; McDuffie v. Los Angeles County 

10 Metropolitan Transit Authority (2001) 67 Cal.Comp.Cases 138 (Appeals Board en bane). 

1 1 Here, Dr. Anderson opined that applicant did not suffer a cumulative trauma injury from her 

12 employment with defendant. (Exhibit C, Deposition of Dr. Anderson, pp. 16:25-17:4; Exhibit D, Dr. 

13 Anderson's report dated September 6, 2016, p. 24.) However, Dr. Anderson testified in deposition that 

14 applicant could suffer a cumulative trauma injury to her right knee and left hand from her job as a cashier 

15 at Save Mart if she was required to do a lot of standing or walking. (Exhibit C, Deposition of Dr. 

16 Anderson, p. 14:11-17.) Dr. Anderson admitted in deposition that he needs "more information in regards 

17 to cumulative trauma." (Id. at p. 14:8-0.) Approximately two months after Dr. Anderson was deposed, 

18 he issued a Supplemental Report concluding that applicant suffered a cumulative trauma injury to her 

19 right knee and left hand as a result of her cashier job. (Exhibit B, Dr. Anderson's report dated March 6, 

20 2017.) However, it is unclear as to whether Di;. Anderson received the additional information he required 

21 as his Supplemental Report does not provide the basis for his supplemental opinion. 

22 If, as Dr. Anderson testified, applicant's cumulative trauma to her right knee and left hand is due 

23 to long periods of standing, walking, and scanning items by hand as a cashier, then it is unclear why Dr. 

24 Anderson also opined that applicant did not suffer a cumulative trauma injury to her right knee and left 

25 hand while employed by defendant, when applicant's job with defendant required long periods of 

26 standing and use of her hands for cooking. It is further unclear whether Dr. Anderson reviewed a 

27 thorough description of the physical demands of applicant's job with defendant vis-a-vis her job as a 
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cashier at Save Mart. Therefore, we return this matter to the trial level to further develop the record with 

2 Dr. Anderson. 

3 Accordingly, we grant reconsideration, rescind the Findings of Fact, and return this matter to the 

4 trial level to further develop the record. 

5 For the foregoing reasons, 

6 IT IS ORDERED that applicant's Petition for Reconsideration of the Findings of Fact issued by 

7 the workers' compensation administrative law judge on January 30, 201 ~ is GRANTED. 

8 Ill 

9 Ill 

10 Ill 

11 Ill 

12 Ill 

13 Ill 

14 Ill 

15 Ill 

16 Ill 

17 Ill 

18 Ill 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

CASTRO, Patricia 8 



1 IT IS FURTHER ORDERED as the Decision After Reconsideration that the Findings of Fact 

2 issued by the workers' compensation administrative law judge on January 30, 2018 is RESCINDED and 

3 that the matter is RETURNED to the trial level for further proceedings. 

4 

5 

6 

7 

8 

9 

10 I CONCUR, 

11 

12 

13 

14 DEPUTY ATRICIA A GARCIA 

15 

16 

CONCURRING, BUT NOT SIGNING 

17 DEPUTY 
18 

JOHH F SHIELDS 

WORKERS' COMPENSATION APPEALS BOARD 

DEIDRA E. LOWE 

19 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

20 

21 APR 3 0 2018 
22 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 
23 

24 PATRICIA CASTRO 
JOHN R. GONZALEZ - CENTRAL VALLEY INJURED WORKER LEGAL CLINIC, INC. 

25 MARY C. BARNES - LAUGHLIN, FALBO, LEVY & MORESI 

26 

27 LSM/bea 
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1 

2 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

3 

4 HERMINEGILDA CHAVEZ, 

5 

6 

7 

Applicant, 

vs. 

8 CHIEF AUTO PARTS; AUTOZONE, INC.; 
INSURANCE COMPANY OF WAUSAU, 

9 administered by LIBERTY MUTUAL; 
CALIFORNIA INSURANCE GUARANTEE 

10 ASSOCIATION and its servicing facility, 
INTERCARE INSURANCE FOR HIH 

11 INSURANCE COMPANY, in liquidation, and 
CALIFORNIA INSURANCE GUARANTEE 

12 ASSOCIATION and its servicing facility, 
SEDGWICK CMS for FREMONT 

13 INDEMNITY, in liquidation, 

14 

15 

Defendants. 

Case Nos. ADJ4048703 (MON 0246736) 
ADJ3995603 (MON 0246737) 
ADJ534884 (MON 0295064) 
(Marina Del Rey District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

16 The Appeals Board previously granted reconsideration to allow further study of the factual and 

1 7 legal issues. 1 This is our Decision After Reconsideration. 

18 In the Joint Findings, Award and Orders of January 30, 2017, the Workers' Compensation Judge 

19 (WCJ) found, in relevant part, that applicant, while employed by Chief Auto Parts. and AutoZone Inc. 

20 during the period March 28, 1983 to September 28, 1998, sustained injury arising out of and in the course 

21 of employment to her lumbar spine, right knee, psyche, neck, right hip, internal, head, right elbow, right 

22 leg, gastrointestinal, hypertension, bladder, sleep disorder, headaches, and left knee, causing permanent 

23 disability of 100 percent and the need for further medical treatment. The WCJ also found that "there is 

24 legal basis for apportionment, but applicant is still entitled to a 100 percent award," and that "applicant is 

25 

26 

27 

1 Deputy Commissioner Cristine E. Gondak signed the Opinion and Order Granting Petition for 
Reconsideration, but she is no longer with the Appeals Board. Accordingly, another panel member has 
been assigned in her place. 



1 entitled to a single award." Finally, the WCJ found that there is "other insurance" pursuant to Insurance 

2 Code Section 1063.1. The WCJ dismissed the California Insurance Guarantee Association (CIGA) as a 

3 party defendant in "ADJ3995603 (MF) (CT date of injury)," and the WCJ granted CIGA's motion for 

4 change of administrator. 

5 Pursuant to the above findings, the WCJ issued an Award in favor of applicant and against "Chief 

6 Auto Parts; AutoZone Inc.; Insurance Company of Wausau, administered by Liberty Mutual; [CIGA] and 

7 its servicing facility, Intercare Insurance for HIH Insurance Company, in liquidation, and [CIGA] and its 

8 servicing facility, Sedgwick CMS for Fremont Indemnity, in liquidation." The WCJ also ordered 

9 Insurance Company of Wausau, administered by Liberty Mutual, to administer the Award, and the WCJ 

10 deferred the issues ofreimbursement and/or subsequent liability of CIGA. 

11 Autozone, Inc., insured by Insurance Company of Wausau ("Wausau"), administered by Liberty 

12 Mutual, filed a timely petition for reconsideration of the WCJ's decision. 

13 Wausau contended, in substance, that the WCJ failed to determine all the issues raised at trial, 

14 that the WCJ erred in finding that applicant s-µstained a cumulative trauma injury, that the WCJ erred in 

15 relying upon the medical opinion of Dr. Reynolds to find that applicant's injuries are "inextricably 

16 intertwined," that the medical evidence does not support a finding of injury to applicant's head, right 

17 elbow, right leg, bladder and headaches, and that applicant did not meet her burden of proof and is not 

18 entitled to further development of the record. 

19 Applicant and CIGA each filed an answer. The answers have been considered. 

20 The WCJ submitted a Report and Recommendation ("Report'). We adopt and incorporate the 

21 "Introduction" and "Facts" (sections I and II) of the WCJ' s Report. We do not adopt or incorporate the 

22 remainder of the Report. 

23 Based on our review of the record and applicable law, we will rescind the WCJ's decision and 

24 return this matter to the trial level for further proceedings and new decision by the WCJ. 

25 At the outset, we observe that the WCJ's Report is persuasive in explaining why she found 

26 applicant sustained a cumulative trauma injury, citing Power v. Workers' Comp. Appeals Bd. (1986) 179 

27 Cal.App.3d 775, 782 [51 Cal.Comp.Cases 114] and relying in part upon the medical opinion of Dr. 
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1 Alban. In reference to the WCJ's finding that applicant sustained industrial injury to her right ~ee and 

2 cervical spine as part of the curpulative trauma claim, we also note that Dr. Alban's later opinions are 

3 well-reasoned and they constitute substantial evidence in support of the WCJ's finding. It is well-

4 established that the relevant and considered opinion of one physician may constitute substantial evidence, 

5 even if inconsistent with other medical opinions. (Place v. Workmen's Comp. Appeals Bd. (1970) 3 

6 Cal.3d 372, 378-379 [35 Cal.Comp.Cases 525, 529-530].) The WCJ is similarly persuasive in 

7 recommending that the finding of cumulative trauma injury should exclude the head/headaches, right 

8 elbow and bladder as parts of the body industrially injured in the cumulative trauma claim. 

9 In reference to the issue of permanent disability, Wausau's petition for reconsideration does not 

10 specifically challenge the WCJ's finding that absent apportionment, the multiple injuries sustained by 

11 applicant have resulted in an overall permanent disability of 100%. We agree. This conclusion is 

12 supported by the medical opinion of Dr. Mudiyam, who found applicant 100% permanently disabled in 

13 June 2001, and by Dr. Alban's medical report dated October 23, 2009 report (p. 45), wherein Dr. Alban 

14 agreed with Dr. Mudiyam and found that applicant is totally precluded from the open labor market. 

15 Furthermore, Dr. Rothi's finding that applicant is restricted to "moderate work" demonstrates that the 

16 specific injury of August 7, 1997 was signific~t in contributing to her permanent disability. 

17 However, we conclude that the WCJ needs to revisit her decision because she erred in merging 

18 applicant's multiple injuries into a single cumulative trauma injury, and in finding that this single injury 

19 caused permanent and total disability without apportionment. 

20 In Benson v. Workers' Comp. Appeals Bd. (2009) 170 Cal.App.4th 1535 [74 Cal.Comp.Cases 

21 113] ("Benson"), the Court of Appeal concluded that "a system of apportionment based on causation 

22 requires that each distinct industrial injury be separately compensated based on its individual contribution 

23 to a permanent disability," and "that there may be limited circumstances ... when the evaluating physician 

24 cannot parcel out, with reasonable medical probability, the approximate percentages to which each 

25 distinct industrial injury causally contributed to the employee's overall permanent disability. In such 

26 limited circumstances, when the employer has failed to meet its burden of proof, a combined award of 

27 permanent disability may still be justified." (170 Cal.App.4th at 1560.) 
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1 In this case, the WCJ apparently used Benson's "limited circumstances" exception to merge the 

2 two specific injuries of the 1990s into a single cumulative trauma injury. This was error. Although 

3 Benson may authorize the combining of permanent disabilities in "limited circumstances," it does not 

4 authorize the merger of distinct industrial injuries. Before deciding whether this case falls within the 

5 "limited circumstances" exception, the WCJ must proceed from the fact that applicant sustained three 

6 distinct industrial injuries, one of which is the cumulative trauma injury discussed above. Considered as 

7 a whole, the WCJ's decision is inconsistent in this regard. The WCJ included three case numbers and 

8 captioned her decision "Joint Findings of Fact; Award and Orders." The WCJ also stated in her Opinion 

9 on Decision that in addition to the cumulative trauma, applicant sustained a specific injury on May 24, 

10 1995 (ADJ4048703) and another specific injury on August 7, 1997 (ADJ534884). However, the WCJ's 

11 actual findings do not match the Opinion on Decision. Rather, the WCJ found that applicant sustained a 

12 single cumulative trauma injury, which caused permanent disability of 100 percent without 

13 apportionment. As discussed above, this is inconsistent Benson. The WCJ needs to consider each of the 

14 three injuries and the nature of the permanent disability attributable to each injury, before considering 

15 whether applicant's disabilities fall within Benson's "limited circumstances" exception. The merger of 

16 injuries is not part of this analysis. 

17 In addition, we are not certain that the medical record, as it presently exists, forecloses the 

18 possibility of non-industrial apportionment under Labor Code section 4663 and apportionment of 

19 disability between the three industrial injuries. Further development of the medical record is needed on 

20 these issues. 

21 In her Opinion on Decision, the WCJ states that according to Dr. Reynolds, the AME in internal 

22 medicine, applicant's three injuries are inextricably intertwined and the doctor is unable to medically 

23 parcel out the degree to which each injury contributed to the disability resulting from her gastritis, 

24 hypertension and sleep disorder. However, we do not find Dr. Reynolds's medical opinion to be 

25 substantial evidence on this point. 

26 In his report dated May 16, 2012, Dr. Reynolds concluded that applicant suffers from gastritis, 

27 hypertension and sleep disorder because of the aches and pains and emotional issues resulting from her 
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1 orthopedic injuries. Dr. Reynolds also found applicant subject to a permanent restriction of "no very 

2 heavy work" for hypertension, but the doctor found no permanent disability for applicant's sleep 

3 disorder. On one hand, Dr. Reynolds apportioned 20% of the permanent disability caused by applicant's 

4 internal conditions to non-industrial factors. (Lab. Code, § 4663.) On the other hand, Dr. Reynolds 

5 declined to apportion disability between injuries because Dr. Alban apportioned the causes of applicant's 

6 low back and right knee disabilities differently. (May 16, 2012 report, pp. 25-26.)2 

7 We are not persuaded that a single award of 100% permanent disability, without apportionment, 

8 is supported by Dr. Reynolds's opinion. Dr. Reynolds found 20% causation to non-industrial "other 

9 factors," which is sufficient to justify apportionment under Labor Code section 4663. (E.L. Yeager 

10 Construction v. Workers' Comp. Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922, 930 [71 

11 Cal.Comp.Cases 1687].) The other AMEs similarly found a basis for non-industrial apportionment, but 

12 in contrast to Dr. Reynolds, they we were able to offer an opinion in which disability was apportioned 

13 between multiple injuries. In this regard, we observe that applicant had a permanent restriction 

14 consisting of a limitation to semi-sedentary work in 2001, long before her right knee problems 

15 developed, followed by the 2004 surgery and the development of the internal injuries reported by Dr. 

16 Reynolds. 

17 In light of applicant's work injuries in the 1980s, the specific injury of August 7, 1997, and the 

18 cumulative trauma injury ending September 28, 1998, we believe the medical opinions of Dr. Alban and 

19 Dr. Cooper may be sufficient to support apportionment to non-industrial "other factors" as well as 

20 apportionment of permanent disability between injuries. In this context, Dr. Reynolds's opinion that the 

21 permanent disabilities caused by the various injuries are "inextricably intertwined" does not appear to be 

22 credible. Dr. Reynolds's opinion on this point disregards the medical history and the findings of the 

23 other medical evaluators, who apportioned permanent disability to prior work injuries and the specific 

24 and cumulative trauma injuries. Considering the fact that the AMEs in both orthopedic and psychiatric 

25 

26 

27 

2 Dr. Reynolds's restriction of "no very heavy work" for hypertension is subsumed by the factors of 
disability related to applicant's orthopedic problems, and it appears there is no other ratable disability for 
her gastritis or sleep disorder. 
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1 medicine were able to find Benson apportionment but Dr. Reynolds was not, we conclude that further 

2 resort to Dr. Reynolds to provide a supplemental opinion would be unfruitful. Therefore, the WCJ is 

3 authorized to appoint a new "regular physician" in the specialty of internal medicine. (McDuffie v. Los 

4 Angeles County Metropolitan Transit Authority (McDuffie) (2002) 67 Cal.Comp.Cases 138 [Appeals 

5 Board en bane].) 

6 In summary, we agree that the WCJ's decision appears to be correct in several respects, i.e., 

7 applicant sustained a cumulative trauma injury to various body parts as discussed in the WCJ's Report, 

8 and applicant has sustained an overall permanent disability of 100 percent before apportionment. For the 

9 reasons stated above, however, the WCJ must make findings that applicant suffered three distinct 

10 industrial injuries and then revisit the issues of permanent disability and apportionment in accordance 

11 with those facts. That is, the WCJ must consider each injury and the nature of the permanent disability 

12 associated with it, before considering whether application of Benson's "limited circumstances" exception 

13 is appropriate in this case. Accordingly, we will rescind the WCJ's decision and return this matter to the 

14 trial level for further proceedings and for a new decision on all issues by the WCJ, consistent with 

15 Benson and McDuffie. 

16 It should be noted that although we believe some aspects of the WCJ's decision are correct, we 

17 express no final opinion on any issue. When the WCJ issues a new decision, any aggrieved party may 

18 seek reconsideration as provided in Labor Code sections 5900 et seq. 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 For the foregoing reasons, 

2 IT IS ORDERED, as the Decision After Reconsideration of the Workers' Compensation 

3 Appeals Board, that the Joint Findings, Award and Orders issued by the WCJ on January 30, 2017 is 

4 RESCINDED, and this matter is RETURNED to the trial level for further proceedings and new 

5 decision by the WCJ, consistent with this opinion. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I CONCUR, 

PARTICIPATtNG1 BUT NOTStGNlNQ 

ANNE SCHMITZ DEPUTY 

WORKERS' COMPENSATION APPEALS BOARD 

CJ.... QJ CHAIR 

, KJHERINE ZALEWSKI 

20 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

21 MAY 2 1 Z018 
22 

23 

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

24 HERMINEGILDA CHAVEZ 
WACHTEL LAW 

25 

26 

FLOYD, SKEREN & KELLY 
KEGEL, TOBIN & TRUCE 

27 JTL/bea 
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1 

2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 SAMUEL ESPINOZA, 

5 

6 

Applicant, 

vs. 

7 EXCEL STAFFING SERVICES and ACE 
AMERICAN INSURANCE, administered by 

8 SEDGWICK CLAIMS MANAGEMENT 
SERVICES, INC., 

9 

10 

11 

Defendants. 

Case No. ADJ6760596 
(Santa Ana District Office) 

OPINION AND ORDER 
GRANTING PETITION FOR 

RECONSIDERATION 
AND DECISION AFTER 

RECONSIDERATION 

12 Applicant seeks reconsideration of the First Amended Findings and Award and Order (F&A) 

13 issued by the workers' compensation administrative law judge (WCJ) on March 7, 2018, wherein the 

14 WCJ found in pertinent part that applicant sustained injury to his low back, right leg, right lower 

15 extremity, and internal system, and in the form of "urological issues" and sexual dysfunction, and that 

16 applicant did not sustain a psychiatric injury or injury in the form of a sleep disorder. The WCJ also 

17 found that the proper whole person impairment (WPI) for applicant's lumbar spine was 29%; that the 

18 injury caused 43% permanent disability; and that applicant did not provide any documentation to 

19 substantiate any self-procured medical treatment so applicant was given 30 days to produce such 

20 documentation. 

21 Applicant contends that the WPI for his lumbar spine should be based on the alternate rating 

22 which Dr. Silbart, the orthopedic agreed medical examiner (AME), described in his January 10, 2012 

23 report, and that liability for self-procured medical treatment was not an issue submitted for decision. 

24 We received a Report and Recommendation on Petition for Reconsideration (Report) from the 

25 WCJ recommending the Petition be denied. We received an Answer from defendant. 

26 We have considered the allegations in the Petition and the Answer and the contents of the Report. 

27 Based upon our review of the record and for the reasons set forth below, we will grant reconsideration 



1 and affirm the F&A except that we will amend it to find that applicant has 45% WPI for the lumbar spine 

2 (Finding 9, Award f), and 57% permanent disability, with attorney's fees based thereon (Findings 8 and 

3 15, Awards e and k), and to defer the issue of mileage reimbursement (Finding 14). 

4 BACKGROUND 

5 Applicant claimed injury to his low back, righ~ leg, right lower extremity, psyche, and internal 

6 system, and in the form of sexual dysfunction, sleep disorder and "urological issues" while employed by 

7 defendant as a shipper on November 26, 2008. 

8 On October 20, 2009, applicant was evaluated by Steven B. Silbart, M.D. The doctor examined 

9 applicant, took a history and reviewed the medical record. (Joint Exh. 10, Steven B. Silbart, M.D., 

10 October 20, 2009.) He recommended that applicant have further medical treatment and stated that he 

11 would re-evaluate applicant when the treatment had been completed. (Joint Exh. 10, p. 12.) On May 26, 

12 2010, Applicant underwent a two-level lumbar spinal fusion surgery and Dr. Silbart re-examined 

13 applicant on December 20, 2010. (Joint Exh. 9, Steven B. Silbart, M.D., December 20, 2010.) The doctor 

14 indicated that he needed to review the operative report and subsequent treatment notes before he could 

15 address the issue of applicant's permanent disability. (Joint Exh. 9, p. 7.) 

16 After reviewing the interim medical record, Dr. Silbart re-examined applicant on January 10, 

17 2012, and he concluded that applicant's condition had become permanent and stationary/reached 

18 maximum medical improvement as of August 17, 2011. (Joint Exh. 7, Steven B. Silbart, M.D., January 

19 10, 2012, p. 10.) By using the range of motion method for determining applicant's WPI regarding his 

20 lumbar spine, the doctor concluded that applicant had 29% WPI. (Joint Exh. 7, pp. 10 - 11.) However, he 

21 

22 

23 

24 

25 

26 

27 

then stated: 

"Mr. Espinoza's lumbar impairment, in my opinion, is under-represented 
by a strict use of the AMA Guides. An alternative manner of arriving at his 
impairment, still within the four comers of The Guides, by analogy, would 
be to consider the spine as a whole, and to calculate Whole Person 
Impairment as an appropriate fraction of the whole. Taking all things into 
consideration, including the patient's history, clinical presentation, the 
medical records, his overall decrease in level of function and his midrange 
responses to the AMA Guides 5th Edition Visual Analogue Pain 
Questionnaire, an inventory which does cover some 16 categories of non
work activities of daily living, it is my opinion that Mr. Espinoza's 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

impairment is more accurately described as 50% decrease in his overall 
lumbar function. Understanding that the authors of The Guides have 
affixed a maximum derived value for the lumbar spine as 90% Whole 
Person, Mr. Espinoza's impairment is most 'accurately' described as 50% of 
90% or 45% Whole Person Impairment (Figure 15-19)."] 
(Joint Exh. 7, p. 11.) 

On August 5, 2014, Dr. Silbart's deposition was taken. (Def. Exh. H, Steven B. Silbart, M.D. 

deposition transcript, August 5, 2014.) He explained that his opinion that applicant had a fifty percent 

decrease in his lumbar function was based on applicant's 

" ... performance on physical examination as well as the level of discomfort 
he has. The described impact that his injury and his level of pain has on his 
activities of daily living, I took that as a whole." 
(Def. Exh. H, p. 20.) 

When asked about how he reached his conclusion that applicant had 45% WPI regarding his 

lumbar spine, the doctor testified that: 

" ... [T]he authors of the Guides have affixed a maximum derived value of 
impairment for the lumbar spine as being 90 percent and my making a 
reasonable and well-founded estimate of the patient's overall loss of 
function as being 50 percent, to then take 50 percent of the 90 percent as 
being 45 percent .... " (Def. Exh. H, pp. 21 - 22.) 

17 The parties proceeded to trial on May 3, 2017. The issues submitted for decision included parts of 

18 body injured, permanent disability and apportionment, and "Liability for self-procured medical 

19 treatment." (Minutes of Hearing (MOH), May 3, 2017, pp. 2 - 3; Partial Transcript of Proceedings, pp. 3-

20 4.) At the applicant's request, the WCJ stated, "Take mileage off. That will not be at issue in the trial." 

21 (Partial Transcript of Proceedings, p. 5.)1 

22 DISCUSSION 

23 Applicant asserts that the W"PI rating based upon the range of motion method does not accurately 

24 describe the disability caused by his injury and that the AME's alternative rating is an accurate 

25 

26 

27 

1 We note that the WCJ and applicant's counsel discussed the issue of mileage and it was deferred. (Partial 
Transcript of Proceedings, pp. 4- 5.) Thus, we will amend the Findings to defer that issue. 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

description of his disability. 

The Sixth District Court of Appeal has explained that the American Medical Association's 

Guides to the Evaluation of Permanent Impairment (Guides) provide guidelines for the exercise of 

professional skill and judgment which may result, in a given case, in ratings that depart from those found 

in the Guides. (Milpitas Unified School Dist. v. Workers' Comp. Appeals Bd (Guzman) (2010) 187 

Cal.App.4th 808 [75 Cal.Comp.Cases 837].) The Court explained that application of the Guides must 

take into account the instructions on its use, which clearly prescribe the exercise of clinical judgment in 

the impairment evaluation, even beyond the descriptions, tables, and percentages provided for each of the 

listed conditions. (Id at 824.) The Court quoted the Guides' statement that: 

""The physician's judgment, based upon experience, training, skill, 
thoroughness in clinical evaluation, and ability to apply the Guides criteria 
as intended, will enable an appropriate and reproducible assessment to be 
made of clinical impairment. Clinical judgment, combining both the 'art' 
and 'science' of medicine, constitutes the essence of medical practice." 
(Guides § 1.5, p. 11.)"" (Id at 823.) 

Here, Dr. Silbart examined applicant on three occasions, reviewed his extensive medical record, 

and assigned a WPI using a strict application of the guides. He then exercised his clinical judgement and 

reached his conclusion that the strict application of the Guides did not accurately describe applicant's 

disability. As noted above, in his report and deposition testimony the doctor explained why his use of the 

regional spine impairment was a more accurate description of applicant's impairment. Also, as the AME, 

Dr. Silbart was presumably chosen by the parties because of his expertise and neutrality. Therefore, his 

opinion should ordinarily be followed unless there was a good reason to find that opinion unpersuasive. 

(Power v. Workers' Comp. Appeals Bd. (1986) 179 Cal.App.3d 775 [51 Cal.Comp.Cases 114, 117].) The 

record contains no evidence that warrants a finding that Dr. Silbart's opinions are unpersuasive. Thus, his 

opinion that applicant had 45% WPI regarding his ltimbar spine constitutes substantial evidence and 

based thereon applicant's disability is rated as follows: 

UPPER DIGESTIVE 
70% (06.01.00.00 - 5 - [6] 7-360F - 7 - 7) 5 PD 
COLON, RECTUM, ANUS 
70% (06.02.00.00- 2 - [6] 3 - 360F - 3 - 3) 2 PD 
SEXUAL DYSFUNCTION 
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07 .05.00.00-6- [2] 7 - 360F - 7 - 7 PD 
LUMBAR 
85% (15.03. 01.00-45- [5] 57-3600- 60 - 60) 51 PD 

51C7 C 5 C 2 = 57 FINAL PD 

5 Applicant also contends that liability for self-procured medical treatment was not identified as an 

6 issue in the Pre-trial Conference Statement and that it was not raised as an issue at trial. Our review of the 

7 record indicates that liability for self-procured medical treatment was raised as an issue at trial. (Minutes 

8 of Hearing, May 3, 2017, p. 3. issue 7; Partial Transcript of Proceedings, p. 4) Additionally, applicant 

9 was given 30 days after service of the F&A to provide defendant documentation pertaining to self-

10 procured treatment. (F&A, Finding 14.) Thus, the WCJ's finding does not constitute a denial of 

11 applicant's due process rights. However, we amend the Findings to conform to the transcript with respect 

12 to the issue of mileage reimbursement. 

13 The Petition does not include references to the record to support applicant's contentions. 

14 Applicant's counsel is reminded that failure to comply with the requirements of WCAB Rules 10842 and 

15 10846 may be grounds for dismissal and subject the offending party to sanctions. (Lab. Code §§5902, 

16 5813; Cal. Code Regs., tit. 8, §§10842, 10846, 10561.). 

17 Accordingly, we grant reconsideration and affirm the F&A except that we amend it find applicant 

18 has 57% permanent disability, that the issue of mileage reimbursement is deferred, and that applicant's 

19 attorney is awarded fees in the amount of $6,968.46. 

20 I I I 

21 I I I 

22 I I I 

23 I I I 

24 I I I 

25 I I I 

26 I I I 

27 I I I 
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24 

25 

26 
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For the foregoing reasons, 

IT IS ORDERED that applicant's Petition for Reconsideration of the First Amended Findings 

and Award and Order issued by the WCJ on March 7, 2018, is GRANTED. 

IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' 

Compensation Appeals Board, that the First Amended Findings and Award and Order of March 7, 2018, 

is AFFIRMED, except that it is AMENDED as follows: 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

FINDINGS OF FACT 
8. This Court will award applicant permanent partial disability indemnity 
in the amount of 57%, commencing on August 17, 2011 as the stipulated 
permanent and stationary date. The parties shall administer the benefits 
accordingly. 

9. This Court has determined that the proper WPI to assign to the 
Applicant is 45% for his lumbar spine. 

14. Applicant has not provided any documentation to substantiate any self
procured medical treatment. If Applicant has any outstanding costs 
associated with this industrial injury, he shall have 30 days from the date of 
service of this Findings and Award to produce such documentation to the 
Defendant for reimbursement with this Court maintaining jurisdiction ov.er 
any disputes. The issue of mileage reimbursement is deferred. 

15. The reasonable value of services of the Applicant's Attorney is 15% of 
the permanent disability indemnity, which equates to $6,968.46. The Court 
to maintain jurisdiction over any disputes arising out of the amount of 
attorney's fees to be awarded. 
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19 
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21 

22 

I CONCUR, 

AWARD 
e. Permanent partial disability indemnity in the amount of 57% [for a total 
of $46,456.41] commencing on August 17, 2011 as the stipulated 
permanent and stationary date. The parties shall administer the benefits 
accordingly, with Defendant receiving credit as permanent disability for 
any benefits previously paid beyond August 17, 2011. 
f. The proper WPI to assign to the Applicant is 45% for his lumbar spine. 
k. The reasonable value of services of the Applicant's Attorney is 15% of 
the permanent disability indemnity, which equates to $6,968.46. The Court 
to maintain jurisdiction over any disputes arising out of the amount of 
attorney's fees to be awarded. 

WORKERS' COMPENSATION APPEALS BOARD 

/L._~J CHAIR 

-~---~---·""--D_EPUTY 
ANNE SCHMITZ 

CONCURRING, BUT NOT SIGNI~ 

ll'iAKllUERlTE SWEENEY 

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

MAY 2 3 2018 

23 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

24 

25 

26 

CALIFORNIA LAW ASSOCIATES 
SAMUEL ESPINOZA 
PEARLMAN, BROWN & WAX 
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