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SCHEDULE 

9:00AM – 9:30AM 

Arrival 

Complimentary Continental Breakfast 

9:30AM – 10:30AM 

Lecture and Discussion: Established SIBTF Law 

Topic (I and II) on the Syllabus (see back side of this page) 

Questions 

10:30AM – 10:45AM  

Break 

15 minutes to grab more coffee and scones 

10:45AM – 11:45AM 

Lecture and Discussion: Recent Case Law 

Topic (III) 

Questions 

11:45AM-12:00PM 

Final Break 

12:00PM – 1:00PM 

Lecture and Discussion: Lopez 

Topic (IV) 

Questions 

1:00PM 

End Lecture and Discussion 

Everyone is invited to stay for complimentary lunch 
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LABOR CODE
Division 4. Workers' Compensation and Insurance

Part 2. Computation of Compensation

Chapter 2. Compensation Schedules

Article 5. Subsequent Injuries Payments

Cal Lab Code $ 4751 (2016)

$ 4751. Injury of employee permanently partially disabled resulting in 70 percent permanent disability

If an employee who is permanently partially disabled receives a subsequent compensable injury resulting in

additional permanent partial disability so that the degree of disability caused by the combination of both disabilities is

greater than that which would have resulted from the subsequent injury alone, and the combined effect ofthe last injury
and the previous disability or impairment is a permanent disability equal to 70 percent or more of total, he shall be paid

in addition to the compensation due under this code tbr the permanent partial disability caused by the last injury
compensation for the remainder of the combined permanent disability existing after the last injury as provided in this

article; provided, that either (a) the previous disability or impairment affected a hand, an arrn, a foot, a leg, or an eye,

and the permanent disability resulting from the subsequent injury affects the opposite and corresponding member, and

such latter permanent disability, when considered alone and without regard to, or adjustment for, the occupation or age

of the employee, is equal to 5 percent or more of total, or (b) the permanent disability resulting from the subsequent

injury, when considered alone and without regard to or adjustment for the occupation or the age of the employee, is

equal to 35 percent or more oftotal,

HISTORY: Added Stats 1945 ch 1161 $ 2. Amended Stats 1949 ch 1525 $ 1; Stats 1955 ch 1092 $ 1; Stats 1959 ch

1034 $ r.

NOTES: Amendments:

1949 Amendment:

Deleted "by reason of the loss of, or loss of use of, a hand, an arm, a foot, a leg, or an eye" after "If an employee
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who is permanently partially disabled" at the beginning of the section.

1955 Amendment:

Added the proviso.

1959 Amendment:

(l) added "and such latter permanent disability, when considered alone and without regard to, or adjustment for, the

occupation or age of the employee, is equal to 5 percent or more of total," after "corresponding member" in the proviso;

(2) added "or adjustment for the occupation or" after "regard to"; and (3) substituted "35" for "40" before "percent".

Cross References:

"Permanent partial disability": Lab C { 4452.5.

Application of this section: Lab C $ 475 j.

Reimbursement of state for expenses: Lab C $ 4753.5.

Withdrawal of sum to be used as cash revolving fund from appropriation: Lab C $ 4755.

Appeals board not to commute compensation to lump sum when compensation is payable under this section: Lab C

f st00.s.

Employer liability for occupational disease or cumulative injury: Lab C S 5500.5.

Collateral References:

CaL Forms Pleading & Practice (Matthew Bender(R)) ch 577 "Workers' Compensation".

2 Witkin Summary ( lOth ed) Workers' Compensation $ $ 260, 297 , 299.

Meeting statutory deadlines: Workers'compensation. CEB Action Guide, Winter 1993.

Hanna, Cal Emp Inj & I{orkers'Comp. 2d (Rev) S 8.09 [2].

Herlick, Cal Workers'Comp Handbook $$ 6.21, 14.11,11. 17.

Law Review Articles:

Injury to disabled employee under Califomia workmen's compensation laws.44 Cal LR 548.

Annotations:

Validity, Construction, and Application of State Workers' Compensation Laws to Claim for Hearing Loss --

Resulting from Long Term Noise Exposure. 99 ALR6th 643.

Hierarchy Notes:

Div. 4, Pt. 2 Note

Div. 4, Pt. 2, Ch. 2 Note

- i.l nL
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Div. 4, Pt.2,Ch.2, Art. 5 Note

NOTES OF DECISIONS I . Generally 2. Legislative Purpose and Intent 3. Construction and Application 4.

Employer's Knowledge of Employee's Pre-existing Condition 5. Existence and Extent of Disability and Amount of
Compensation 6. Practice and Procedure 7. -Limitation of Action or Claim 8. --Evidence

1. Generally

Subsequent Injuries Fund is neither "employer" nor is liability fixed on it found in article 2 or 3 but in article 5.

State, Subsequent Injuries Fundv. Industrial Acci. Com. (1957, Cal App lst Dist) l5l Cal App 2d 147, il I P2d 42,

1957 Cal App LEYIS 1736

Person who is already permanently partially disabled may need encouragement afforded by subsequent injuries

fund as inducement to seek further gainful employment. Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326

P2d 145, 1958 Cal LEXIS 168.

Person who is already permanently partially disabled may risk, by employment, aggravated effect of loss of "the

opposite and corresponding member" as defined in subd (a), or grave percentage oftotal disability described in subd (b).

Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LLYIS 168.

An applicant may obtain benefits from the Subsequent Injuries Fund on the ground that the combination ofhis prior

disability and the disability resulting from a subsequent injury is greater than that which would have resulted from the

subsequent injury alone, even though he was unaware ofthe existence ofa prior disability before bringing the

compensation proceeding to collect benefits for the subsequent injury. Subsequent Iniuries Fund v. Workers' Comp.

Appeals Bd. (1970) 2 Cal 3d 56, 84 Cal Rptr 140, 465 P2d 28, 1970 Cal LEXIS 254.

2. Legistative Purpose and Intent

When the state enacts this section and appropriates money for payment of additional compensation for subsequent

injury provided for by this section, the reasonable intendment is to pay such compensation as adjudicated, including

costs properly awarded byjudgment, when procedure prescribed for such adjudication has been followed. Slale

(Subsequent Injuries Fund) v. Industrial Acci. Com. (1954, Cal App) 126 Cal App 2d 740, 273 P2d 342, 1954 Cal App

LEXIS 2081.

Although the legislature, when providing for reimbursement of attorney general and State Compensation Insurance

Fund for certain kinds ofexpenses incurred by them, defined expenses involved and declared that such expenses are

payable out of appropriations for payment for special additional compensation specified in $ 475 I, it may not be

infened, from failure in like manner to make employee's litigation costs a charge against those appropriations, an intent

to disallow the latter, since the two types of expenditure are not comparable, the reimbursable expenditures of attorney

general and of Compensation Insurance Fund bearing no such incidental relationship to employe e's judgment for

compensation as do litigation costs awarded employee by that judgment. State (Subsequent Iniuries Fund) v. Industrial

Acci. Com. (1954, Cal App) 126 Col App 2d 740, 273 P2d 342, 1954 Cal App LEXIS 2081.

This section was expressly designed to impose on taxpayers burden (in certain specified instances) ofpayments

additional to those bome by employer. Dahlbeckv. Industrial Acci. Com. (1955, Cal App 2d Dist) 135 Cal App 2d 394'

287 P2d 353, 1955 Cal App LLYIS 1373.

This section, neither in its original form nor in its present form gives any indication that Legislature intended that

either term "disability," or "impairment" was not to be limited to actual manifest and symptomatic disabilities which

antedated industrial injury. State, Subsequent Injuries Fund v. Industrial Acci. Com. (1955, Cal App lst Dist) 135 Cal

App 2d 544, 288 P2d i1, 1955 Cal App LEXIS 1394, overruled on other grounds, Fergusonv. Industrial Acci. Com.

/)
J
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(1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 16& overruled on other grounds, Subsequent Iniuries Fundv.

Industrial Acci. Com. (1961) 56 Cat 2d 842, l7 Cal Rptr 144, 366 P2d 496, l96l Cal LEXIS 345; State, Subsequent

Injuries Fundv. Industrial Acci. Com. (1957, Cal App lst Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal App LEYIS

2322, ovenuled on other grounds, Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal

LEXIS 168, overruled on other grounds, SubsequentlrTuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, 17

Cal Rptr 144, 366 P2d 496, I96l Cal LEXIS 345, but see Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326

P2d 145, 1958 Cal LEXIS 168 and SubsequentlnTuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d842, l7 Cal

Rptr 144, 366 P2d 496, 1961 Cal LEXIS 345.

This section was not intended to apply to asymptomatic disease processes which were unknown to both employee

and employers and which in no wise interfered with employee's ability to work. State, Subsequent Injuries Fund v.

Industrial Acci. Com. (t955, Cal App lst Dist) 135 Cal App 2d 544, 288 P2d 31, 1955 Cal App LEXIS 1394, ovem:led

on other grounds, Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168,

ovemrled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, 17 Cal Rptr 144,

366 P2d 496, l96t Cal LEXIS 345; Urquizav. Industrial Acci. Com. (1956, Cal App lst Dist) 144 Cal App 2d 322, 300

P2d 871, t 956 Cal App LEXIS t 721, overruled on other grounds, Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d

469, 326 P2d 145, 1958 Cal LEXIS /6E ovemrled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com.

(1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496, l96l Cal LEXIS 345; State, Subsequent Iniuries Fundv.
lndustrial Acci. Com. (1957, Cal App I st Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal App LEXIS 2322, overruled

on other grounds, Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d469, 326 P2d 145, 1958 Cal LEXIS 168,

overruled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144,

366 P2d 496, t96l Cal LEXIS i45; State, Subsequent Injuries Fundv. Industrial Acci. Com. (1957, Cal App 2d Dist)

150 Cal App 2d 716, 31 I P2d 26, 1957 Cal App LEXIS 2230, overruled on other grounds, Fergusonv. Industrial Acci.

Com. (1958) 50 Cal 2d 469, 326 P2d t45, 1958 Cal LEXIS 168, overruled on other grounds, Subsequent Iniuries Fund

v. Industrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496, 1961 Cal LEXIS 345, butsee Fergusonv.

Industrial Acci. Com. (1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168 and SubsequentlnTuries Fundv,

Industrial Acci. com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 196, l96l Cal LLYIS 345.

Purpose ofsection is to encourage employment ofphysically handicapped persons, veterans in particular, and to

make logical adjustment of liability vnder Workmen's Compensation Law. State, Subsequenl lniuries Fund v. Industrial

Acci. Com. (1957, Cal App tst Dist) 147 Cal App 2d818, 306 P2d 64, 1957 Cal App LEXIS 2322, overruled on other

grounds, Fergusonv. Industrial Acci. Com. (1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS /6& overruled on

other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496,

l96l Cal LEXIS 345.

Section indicates legislative policy that every person is entitled to the right ofself-support even after he has been

physically handicapped by injury or disease. State, Subsequent Iniuries Fundv. Industrial Acci. Com. (1957, Cal App

lst Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal App LEXIS 2322, ovemrled on other grounds, Fergusonv.

Industrial Acci. Com. (1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS /68, overruled on other grounds,

Subsequent Injuries Fundv. Industrial Acci. Com. (t961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496, 1961 Cal

LLYIS J45,

1955 amendment of this section shows legislative recognition of, and intention to obviate or at least strictly limit,

opportunities of converting subsequent injuries fund into state health plan. Ferguson v. Industrial Acci. Com. (1 958) 50

Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

3. Construction and Application

Phrase "permanently partially disabled" should be given liberal construction so as to extend benefits ofthis section

to disabled employee, and if employee may properly be rated at 100 per cent disability to qualifi him for basic form of
workmen's compensation, though his earning power has not for practical purposes been impaired, it should be at least

I
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equally permissible to penetrate fiction of 100 per cent disability and accept truth of his remaining earning ability so

that further truth of subsequent injury with increased actual disability may be compensated from fund set up for that

purpose. Smith v. Industrial Acci. Com. (1955) 44 Cal 2d 364, 282 P2d 64, 1955 Cal LEXIS 236.

Subsequent injuries plan for compensation of injured employee having previous permanent disability or impairment

applies only to employee whose previous disability is partial. Smith v. Industrial Acci. Com. (1955) 44 Cal 2d 364, 282

P2d 64, 1955 Cal LEXIS 236.

Term "impairment," as used in compensation law, has reference to loss of function of body in whole or in part.

State, Subsequent lnjuries Fundv. Industrial Acci. Com. (1955, Cal App lst Dist) 135 Cal App 2d 544, 288 P2d 31,

195 5 Cal App LLYIS 1394, overruled on other grounds, Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326

P2d 145, 1958 Cal LEXIS /6& ovemrled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961)

56 Cal 2d 842, t7 Cal Rptr t44, 366 P2d 496, t96t Cal LEXIS 345.

In term "disability," as used in compensation larv, there is combination of partial or total physical incapacity and of
inability to work. State, Subsequent Injuries Fundv. Industrial Acci. Com. (1955, Cal App lst Disl) 135 Cal App 2d

544, 288 P2d 31, 1955 Cal App LEXIS 1394, overruled on other grounds, Fergusonv. Industrial Acci. Com. (1958) 50

Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168, overruled on other grounds, Subsequent Injuries Fund v. Industrial
Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496, l96l Cal LEXIS 345.

"Impairment" is not an unknown condition but one that causes loss of function of body in whole or in part. State,

Subsequent Injuries Fundv. lndastrial Acci. Com. (1957, Cal App lst Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal

App LEXIS 2 322, overruled on other grounds, Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d I 45,

1958 Cal LEXTS /68, overruled on other grounds, SubsequentlrTuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d

842, l7 Cal Rptr 144, 366 P2d496, l96l Cal LEXIS i45,butsee Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d

469, 326 P2d 145, 1958 Cal LEXIS 168 and Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842,

l7 Cal Rptr 144, 366 P2d 496. l96l Cal LEXIS 345.

"Disabled" means combination of partial or total incapacity and of inability to work. State, Subsequent Iniuries

Fundv. Industrial Acci, Com. (1957, Cal App lst Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal App LLYIS 2322,

overruled on other grounds, Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS

168, overruled on other grounds, Subsequent Injuries Fund v. Industrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr

144, 366 P2d 496, 1961 Cal LEXIS 345.

This section is constituent part of subsequent injuries legislation. Ferguson v. Industrial Acci. Com. (l 9 58) 50 Cal

2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

This section should not be applied to more than easily recognizable permanent disabilities. Ferguson v. Industrial

Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

This section contemplates that previously sustained disablement must be actually "labor disabling," and that such

disablement, rather than "employer knowledge," is pertinent factor to be considered in determining whether employee is

entitled to subsequent injuries payments. Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, j26 P2d 115, 1958

Cal LEXIS.168; Subsequenl Injuries Fundv. lndustrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d

496, 1961 Cal LLYIS 345.

Code sections concerning compensation from Subsequent Injuries Fund are part of workmen's compensation laws

and are not to be construed in manner to make them state health plan pr welfare ordinance. Subsequent lniuries Fund v.

Industrial Acci. Com. (1963, Cat App lst Dist) 217 Cal App 2d 322, 3l Cal Rptr 508, 1963 Cal App LEXIS 1914.

IJnder L,ab C S 475 t,the Subsequent Injuries Fund is not liable to pay benefits the employer avoided liability for

under former Lab C $ 4750, relating to compensation for a subsequent injury to an employee already suffering from a

rJ
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previous permanent disability or physical impairment,.except where the employee has qualified for a life pension and

where the subsequent injury itself is rated at 35 percent permanent disability or more. Dow Chemical Co. v. Worl<ers'

Comp. Appeals Bd. (1967) 67 Cal 2d 483, 62 Cal Rptr 757, 432 P2d 365, 1967 Cal LEXIS 235.

Forthepurposesofsubsequentinjurystatutes,(formerLabC$ 4750andLabC$4751)thedateonwhicha
cumulative injury will be deemed to have been incurred is the last day of the period in which the Workmen's

Compensation Appeals Board finds that cumulative injury was received by repetitive exposure to stress or other cause;

or, if disability does not appear until yet a later date, the time when the employee becomes disabled. Dow Chemical Co.

v. workers,comp. Appeals Bd. (1967) 67 Cal 2d 483,62 Cal Rpt 757, 432 P2d 365, 1967 Cal LEXIS 235.

4. Employer's Knowledge of Employee's Pre-existing Condition

Court will annul and remand for further proceedings order of Industrial Accident Commission determining that

prior to industrial injury, petitioning employee had no permanent disability entitling him to compensation from

Subsequent Injuries Fund where, despite fact that his condition brought him within provisions ofthis section, as to any

employer who knew of condition, pommission assumed to the contrary and did not determine whether employer had

such knowledge. Urquizav. Industial Acci. Com. (1956, Cal App lst Dist) 144 Cal App 2d 322. 300 P2d 871, 1956 Cal

App LEXIS 1721, ovenuled on other grounds, Ferguson v. lndustrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145,

1958 Cal LEXIS 168, ovenuled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d

842, 17 Cal Rptr 144, 366 P2d 496, 196l Cal LEXIS i45,butsee Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d

469, 326 P2d t45, lg58 Cal LEXIS 168 and Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842,

l7 Cal Rptr 144, 366 P2d 496, l96l Cal LLYIS 345.

Where injured employee had serious mental condition pre-existing industrial injury, but apparently experienced no

difficulty in respect to employer's work, and where there was no evidence touching on question of employer's

knowledge of previous disability, commission should determine whether employer had such knowledge. S/a/e,

Subsequent Injuries Fundv. Industrial Acci. Com. (1957, Cal App 2d Dist) 150 Cal App 2d 716, 311 P2d 26, 1957 Cal

App LEXIS 22.30 overruled on other grounds, Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145'

1958 Cal LLUS 168, overruled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d

812, l7 Cal Rptr 144, 366 P2d 496, 1961 Cal LEYIS 345,butsee Fergusonv. Industrial Acci. Com. (1958) 50 Cal 2d

469, 326 P2d 145, lg58 Cal LLYIS 168 and Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842,

l7 cal Rptr 144, 366 P2d 496, 196l Cal LEXIS 345.

Employers are entitled to know relevant and material facts conveming physical condition of prospective

employees, but such matters should be subject of discussion before contract of employment is made. Ferguson v.

Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

prospective employers are in position to acquire pertinent data concerning pre-existing disabilities by means of

requiring filling out of application blank, including statement of physical condition, or by requiring physical

examination. Fergusonv. Industrial Acci. Com. (1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

Neither this section, nor any other provision ofsubsequent injuries legislation nor any decision ofsupreme court

requires that employer have knowledge of employee's pre-existing condition as basis for subsequent injuries fund claim

by employee who already is permanently partially disabled and who receives subsequent compensable injury. Ferguson

v. Industrial Acci. Com. (t955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

Employee must show that prior to occurrence of subsequent industrial injury he had attained factual status of

"permanently partially disabled" and that such previously incepted disablity was labor disabling, but previous

knowledge thereof by employer is not inherently as matter of law required as condition to award of payments from

subsequent injuries fund. Fergusonv. Industrial Acci. Com. (1955) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS 168.

t
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5. Existence and Extent of Disability and Amount of Compensation

On application of deaf-mute, who had been awarded six and one-half per cent permanent disability benefits for

injury to hand, seeking additional compensation under this section, from Subsequent Injuries Fund, Industrial Accident

Commission errs in rating his congenital condition of deaf-mutism, to which he had so far adjusted himself as to be

reasonably employable after injury as well as before, by standard applicable had he lost hearing and speech in same

accident in which he injured hand. State, Subsequent Injuries Fundv. Industrial Acci. Com. (195a, Cal App) 129 Cal

App 2d 302, 276 P2d 820, 1951 Cal App LEXIS 1603.

Combined effect of permanent partial disability and subsequent compensable injury should be valued under this

section on appraisal ofall elements, past, present and prospective, including prospective loss offuture earning power

under existing handicap of physical impairment. Dahlbeckv. Industrial Acci. Com. (1955, Cal App 2d Dist) 135 Cal

App 2d 394,287 P2d 353, 1955 Cal App LEXIS 1373.

Employee may receive permanent disability rating of 100 per cent and be entitled to disability payments incident to

such rating although he is able to work at wages received before injury which caused disability, there being distinction

between formula establishing 100 per cent disability for certain rating purposes and actual total disability insofar as

productive work or compensated employment is concerned. Dahlbeckv. Industrial Acci. Com. (1955, Cal App 2d Dist)

135 Cal App 2d 394,287 P2d 353, 1955 Cal App LEXIS 1373.

Ruling of Industrial Accident Commission that injury from burns is not previous permanent partial disability within

meaning ofthis section so as to form basis for award for subsequent injury to wrist about year later, because disability

did not become stationary by time of latter injury, is incorrect since it rests solely on eroneous interpretation of
applicable law. Dahlbeckv. Industrial Acci. Com. (1955, Cal App 2d Dist) I j5 Cal App 2d 394, 287 P2d 353, 1955 Cal

App LEXIS 1j73.

Condition precedent to recovery of benefits under section is permanent partial disability which must be in existence

prior to industrial injury for which compensation is sought from employer. State, Subsequent Iniuries Fundv. Industrial

Acci. Com. (1957, Cal App I st Dist) 147 Cal App 2d 818, 306 Pzd 64, 1957 Cal App LEXIS 2322, overruled on other

grounds, Ferguson v. Industrial Acci. Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal LEXIS /6& overruled on

other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496,

l96l Cal LEXIS 345.

Permanent partial disability or impairment is not a slight enlargement of employee's knee and ankles without pain,

without limitation of motion or quickness, and without affecting his performance on the job, in absence of evidence

showing that such enlargement was caused by any "disease process," such as latent arthritic condition. State, Subsequent

Injuries Fundv. Industrial Acci. Com. (t957, Cal App lst Dist) 147 Cal App 2d 818, 306 P2d 64, 1957 Cal App LEXIS

2322, overruled on other grounds, Fergusony. Industrial Acci, Com. (1958) 50 Cal 2d 469, 326 P2d 145, 1958 Cal

LLYIS 168, ovemrled on other grounds, Subsequent Injuries Fundv. Industrial Acci. Com. (1961) 56 Cal 2d 842, 17

cal Rptr 144, 366 P2d 496, 1961 Cal LEYIS 345.

Where decedent had suffered industrial injury which, added to pre-existing disability, amounted to total disability

in excess of 70 per cent, and where industrial accident commission made award to decedent's minor child, as his sole

dependent, for proportion ofsuch disability occurring before his death attributable to injury incurred in decedent's

employment, award could not properly be made against Subsequent Injuries Fund for balance of total disability. Stale,

Subsequent Injuries Fundy. lndustrial Acci. Com. (1957, Cal App tst Dist) l5l Cal App 2d 147, 3l I P2d 42, 1957 Cal

App LWIS 1736.

It is error to rate congenital condition of deaf-mutism to which claimant for compensation has so far adjusted

himself as to be reasonably employable after injury as well as before by the same standard that it would have been rated

if he had lost his hearing and speech in same accident in which he received industrial injury . Gonzales v. lndustrial

Ai
9



Page 8

Cal Lab Code $ 4751

Acci. Com. (1958) 50 Cal 2d 360, 325 P2d993, 1958 Cal LEXIS 162.

Prior injury need not be reflected in actual disability in form of loss of eamings, but should be least be of a kind

which could suppoft award of permanent partial disability. Ferguson v. Industrial Acci. Com. (i,958) 50 Cal 2d 469, 326

P2d 145, 1958 Cal LEXIS 168.

Deafness amounting to 88.5 per cent at time of examination and which could not improve but could only worsen

was sufficiently "permanent and stationary" at time of subsequent compensable industrial injury to support award under

this section. Tarr v. Industrial Acci. Com. (l 958, Cal App I st Dist) I 61 Cal App 2d 834, 3 3 I P2d 417, 1958 Cal App

LEXIS 1689.

A binaural hearing loss of 88.5 to 97 per cent, requiring wearing of hearing aid, was disability or impairment within

meaning of this section, and should have been considered in determining combined permanent partial disability of
employee. Tarr y. lndustrial Acci. Com. (1958, Cal App lst Dist) 164 Cal App 2d 834, 331 P2d 417, 1958 Cal App

LEXIS 1689.

Award of additional compensation to injured employee from Subsequent Injuries Fund, based on report of
independent medical specialist that employee's percentage of total disability was increased due to preexisting but

unknown permanent partial loss of hearing, was proper where such preexisting disability was labor disabling, though it
had not resulted in loss of earnings and had not interfered with his employment in particular field in which he was then

working, and where it was of kind that could support award of permanent partial disability, such as condition of
substantial deafness, which can reasonably be expected to handicap employee's ability in general labor market to get

and hold new job, if once he should be displaced from job he has had. Subsequent Iniuries Fundv. Industrial Acci.

Com. (1961) 56 Cal 2d 842, l7 Cal Rptr 144, 366 P2d 496, 1961 Cal LEXIS 315.

Physical harm to an employee does not qualify as an injury for purposes ofthe subsequent injury statutes (former

Lab C g 4750 and Lab C $ 4751)until it results in permanent disability; and thus cumulative injury to an employee

cannot date from a time at which there is no indication in the record that the employee was disabled. Dow Chemical Co.

y. tl'orkers,comp. Appeals Bd. (1967) 67 Cal 2d 483, 62 Cal Rptr 757, 432 P2d 365, 1967 Cal LLYIS 235.

Under former Lab C $ 4750, relating to compensation for a subsequent injury to an employee already suffering

from a previous permanent disability or physical impairment, an employer's insurers did not have to pay for an

employee's life pension where an entire cumulative injury, rated at 60 percent, was subsequent to two other

compensable injuries, each rated at 7ll2 percent, since pension payments are available to a claimant only where the

permanent disability rating in a case is 70 percent or higher (Lab Code, $ a658); but, since the subsequent injury well

exceeded 35 percent, the Subsequent Injuries Fund must pay the employee his life pension (Lab. Code, $ 475 l). Dow

Chemical Co. v. Workers' Comp. Appeals Bd. (1967) 67 Cal 2d 483, 62 Cal Rpft 757, 432 P2d 365, 1967 Cal LE-YIS

23 5.

To warrant a workman's recovery from the Subsequent Injuries Fund under Lab. Code, f 4751, his permanent

partial disability need not have existed prior to work exposure, nor need it be of industrial origin, known to the claimant

at the time of the subsequent injury, or the subject of a prior rating, or known to the employer, but it must antedate the

subsequent injury and it must be permanent in character. Although the prior disability need not be reflected in the form

of loss of earnings, if it is not, it must be of a kind upon which an award for partial permanent disability could be made

had it been industry caused, so as to distinguish it from a "Lighting up," aggravation, or acceleration ofa preexisting

physical condition where the employer is held liable for the whole. Moreover, the burden of proof is on the one seeking

the benefit of the fund to prove that he meets the requirementof Lab. Code, $ 4751. Brown v. l4/orkers' Comp. Appeals

Bd. (l97l,CalApp2dDist)20CalApp3d903,98CalRptr96, l97l CalAppLEXIS l233.

To constitute a permanent partial disability within the meaning of Lab. Code, $ 4751, a preexisting injury,

condition or disease must have been "labor disabling," but need not have interfered with the employee's ability to work

clo
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at his employment in the particular field in which he was working at the time of his subsequent injury' Moyer v.

Workmen's Compensation Appeals Bd. (1972, Cal App 4th Dist) 24 Cal App 3d 650, 100 Cal Rptr 540, 1972 Cal App

LLYIS I I60.

If successive injuries produce separate and independent diminutions in the ability of the injured employee to

compete in an open labor market, each injury is properly rated separately without concem for the theoretical 100 percent

assigned to "total" disability, and each may be considered in determining liability of the Moyer v. Workmen's

Compensation Appeals Bd. (1972, Cal App 4th Dist) 24 Cal App 3d 650, 100 Cal Rptr 540, 1972 Cal App LEXIS I 160.

6. Practice and Procedure

Though Industrial Accident Commission makes no express finding that employee who suffered acute coronary

occlusion had pre-existing disease, such finding is explicit in commission's determination that employee's subsequent

disability is 78o/o, of which 25o/o only is chargeable to industrial injury, especially where commission states that injury

caused "permanent partial disability, after apportionment of l9ll2 yo," since commission had to find pre-existing

condition in order to make apportionment. Bowlerv. Industrial Acci. Com. (1955, Cal App lst Dist) I j5 Cal App 2d

531, 287 P2d 562, 1955 Cal App LLYIS 1393.

Where injured employee had serious mental condition requiring hospitalization prior to sustaining industrial eye

inj ury, interpretation of period of hospitalization and of employee's prior and subsequent history into terms of labor

disablement are better left for determination by expertise of Industrial Accident Commission whose facilities for

determining facts, like those oftrial judge, are superior to those ofreviewing court; appraisal ofgenuineness of
personality disorder and its disabling effect can better be made by the commission with its expert independent medical

examiners and its referees experienced in such matters and actually confronted with applicant, than by court of review.

Subsequent Injuries Fundv. Industrial Acci. Com. (1960) 53 Cal 2d 392, I Cal Rptr 833, 348 P2d 193, 1960 Cal LEXIS

222.

There is no statutory requirement that proceedings against an employer to obtain workmen's compensation and

against the Subsequent Injuries Fund must be heard simultaneously. Subsequent Iniuries Fund v. Workers' Comp.

Appeals Bd. (1970) 2 Cal 3d 56, 84 Cal futr 140, 465 P2d 28, 1970 Cal LEXIS 254.

Applicants for workmen's compensation would be well advised to join the Subsequent Injuries Fund with the

employer in every proceeding seeking permanent disability benefits oh the remote possibility that some unknown prior

disabling condition will be discovered entitling them to benefits from the fund or a known prior condition might be held

to have contributed to the total disability, even though a reasonable person would believe otherwise. Subsequent

Injuries Fundv. Workers' Comp. Appeals Bd. (1970) 2 Cal 3d 56, 84 Cal Rpt 140, 465 P2d 28, 1970 Cal LEYIS 254-

Whether an employee should reasonably be deemed to have known, prior to the time his proceeding against the

Subsequent Injuries Fund would have been barred, that there was a substantial likelihood he would be entitled to

subsequent injuries benefits, is a question offact for the Workmen's Compensation Appeals Board. Subsequent Iniuries

Fundv. Workers'Comp. Appeals Bd. (1970) 2 Cal 3d 81, 84 Cal Rptr 155, 465 P2d 43, 1970 Cal LEXIS 257.

In a hearing involving a claim for compensation from the workmen's compensation Subsequent Injuries Fund made

by an applicant whose heart disability had been rated at 100 percent, the issue ofhis purported preexisting hearing loss

was before the Workmen's Compensation Appeals Board, even though not alleged in the application, where it appeared

that he had been referred to an ear specialist by agreement ofthe parties, and that the doctor's report was received in

evidence without objection. Moyer v. Workmen's Compensation Appeals Bd. (1972, Cal App 4th Dist) 24 Cal App 3d

650, 100 cal Rptr 540, 1972 Cal App LLWS I160.

7. --Limitation of Action or Claim

I
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An application against the Subsequent Injuries Fund will not be barred where, prior to the expiration of five years

from the date of injury, an applicant does not know and could not reasonably be deemed to know that there will be

substantial likelihood he will become entitled to subsequent injuries benefits, even if he applied for normal benefits

against his employer, provided he files a proceeding against the fund within a reasonable time after learning from the

board's findings on the issue of permanent disability that the fund has probable liability. (Disapproving Subsequent

Injuries Fund y Industrial Acci. Com. (1960) l 7S CA2d 55, 2 Cal Rpt 616, 1960 Cal App LEXIS 2559, and State,

Subsequent Injuries Fundv. Industrial Acci. Com. (1962, Cal App lst Dist) 198 Cal App 2d818, l8 Cal Rptr 458, 1962

Cal App LEXIS 1473, to the extent that some oftheir language cannot be reconciled herewith.) Subsequent Iniuries

Fundv. Workers'Comp. Appeals Bd. (1970) 2 Cal 3d 56, 81 Cal Rptr 140, 465 P2d 28, 1970 Cal LEXIS 254.

There are no statutes oflimitation applicable specifically to proceedings against the Subsequent Injuries Fund, but

this lacuna has been filled by decisional law. Subsequenl Injuries Fundv. Workers' Comp. Appeals Bd. (1970) 2 Cal 3d

56, 84 Cal Rptr 140, 465 P2d 28, 1970 Cal LLYIS 254.

The Workmen's Compensation Appeals Board should resolve, in the first instance, the factual issue whether an

employee must reasonably have been deemed to know prior to five years from the date of her injury that there was a

substantial likelihood that she would become entitled to subsequent injuries benefits. Subsequent Iniuries Fund v.

Workers' Comp. Appeals Bd. (1970) 2 Cal 3d 56, 84 Cal Rptr 140, 465 P2d 28, 1970 Cal LLYIS 254.

An employee's claim against the Subsequent Injuries Fund is barred where he knew or could be reasonably deemed

to have known prior to a date five years after his injury that there was a substantial likelihood he would be entitled to

subsequent injuries benefits. Subsequent Injuries Fundv. Workers' Comp. Appeals Bd. (1970) 2 Cal 3d 74, 84 Cal Rptr

151,465 P2d 39, 1970 Cal LEXIS 255.

As a matter of law, an employee must be held to have known of the substantial likelihood that the Subsequent

Injuries Fund would be liable for payment of benefits to him less than five years from the date of his injury where, prior

to the expiration of the five years, he was aware that he would qualifr for benefits from the fund if his total disability

rating was increased by only one-halfpercent and had filed a claim against his employer alleging that he suffered a new

and further disability on account of a second injury; therefore, his filing of a claim against the fund more than five years

from the date of his injury was untimely. Subsequentlrjuries Fundv. Workers'Comp. Appeals Bd. (1970) 2 Cal 3d 74'

84 Cal Rptr 151,465 P2d 39, 1970 Cal LEXIS 255.

The Workmen's Compensation Appeals Board must determine whether an employee delayed an unreasonable time

in filing for subsequent injuries benefits after becoming aware, from the board's findings on the issue of permanent

disability, that the fund would be liable where the application for benefits against the fund was not filed until eight years

after he was aware that the injury was of industrial origin but within a year of the time benefits were provided by the

employer. Subsequentlryuries Fundv. llorkers'Comp. Appeals Bd. (1970) 2 Cal 3d81,84 Cal Rptr 155,165 P2d43,

1970 Cal LEYIS 257.

8. --Evidence

Where employee suffered acute aoronary occlusion during course of his employment, whether effect of occlusion

had stabilized and considerable portion ofemployee's disability is due to continued effect ofpre-exising arteriosclerosis,

is question on which medical men are competent to give their opinion. Bowler v. Industrial Acci. Com. (1955' Cal App

tst Dist) 135 Cal App 2d 534, 287 P2d 562, 1955 Cal App LEXIS 1393.

Where pre-existing condition of employee is asymptomatic and industrial injury causes disability other than death,

there is question which generally can only be determined by medical testimony as to whether ensuing disability is

entirely due to injury or partially to continuance of pre-existing condition. Bowler v. lndustrial Acci. Com. (1955' Cal

App lst Dist) t 35 Cal App 2d 534, 287 P2d 562, 1955 Cal App LLYIS 1393-

10
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Claimant was not entitled to additional benefits from subsequent injuries fund, where evidence disclosed among

other things, that claimant had been deaf-mute from early childhood, and there was no showing that industrially-caused

injury would force him to change his occupation, in which case his congenital deaf-mutism might be greater handicap'

Gonzales v. Industrial Acci. Com. (1955) 50 Cal 2d 360, 325 P2d 993, 1958 Cal LLYIS 162.

Finding of Industrial Accident Commission that injured employee, prior to industrial accident resulting in loss of

sight in one eye, was permanently partially disabled within meaning of this section so as to entitle him to benefits from

Subsequent Injuries Fund, was sustained by evidence that he was twice hospitalized for psychiatric survey during navy

service, by medical opinion that he was suffering from pre-existing personality disorder with borderline adjustment and

that industrial injury aggravated this pre-existing disorder so as to be labor-disabling, and by recommendation of
commission's rating expert, to which parties did not object, that there be a 79 per cent total permanent disability rating,

with 46 per cent chargeable to industrial injury and 25 per cent chargeable to aggravation resulting from employee's

schizophrenic condition. Subsequent Injuries Fundv. Industrial Acci. Com. (1960) 53 Cal 2d 392, I Cal Rptr 833, 348

P2d 193, 1960 Cal LEXIS 222.

A workman failed to establish a right to benefits under Lab. Code, $ 4751, setting forth conditions for recovery

from the Subsequent Injury Fund, where he claimed such right on the basis that he was partially labor-disabled by a

lung ailment prior to the date on which he became totally disabled therefrom, where he had waived any right he might

have had to compensation for such prior disability from his employers by compromise settlement with them of his total

disability claim, where the reports of three doctors as to the workman's condition did not address themselves to the

question whether he had a permanent partial disability prior to becoming totally disabled that would support an

independent award if it had been work-related and caused, and where another doctor appointed by the Workmen's

Compensation Appeals Board reported that he could not apportion what percentage of the applicant's disability was due

to preexisting bronchitis and what percentage was attributable to chronic bronchitis and emphysema due to work

exposure. Brownv.Workers'Comp.AppealsBd. (1971,CalApp2dDist)20Cal App3d903,98CalRptr96, 197 I Cal

App LEXIS 1233.

Physicians' testimony as to the propriety of attributing a portion of an applicant's disability to his preexisting

condition is not binding onthe Workmen's Compensation Appeals Board. Moyer v. Workmen's Compensation Appeals

Bd. (1972, Cal App 4th Dis, 24 Cal App id 650, 100 Cal Rptr 540, 1972 Cal App LLWS I 160.

A pre-existing permanent partial disability, within the meaning of Lab. Code, $ 4751, providing for additional

compensation in the case of subsequent injuries, was established by a physician's report and the applicant's testimony

indicating that he had a pre-existing hearing loss ratable at 33 percent. Moyer v. Workmen's Compensation Appeals Bd.

(1972, Cal App 4th Dis) 24 Cal App 3d 650, 100 Cal Rptr 540, 1972 Cal App LEXIS I 160.

A physician's testimony that a workmen's compensation claimant was not disabled from work by the claimant's

preexisting heart condition did not constitute substantial evidence that the claimant was not permanently partially

disabled, within the meaning of Lab. Code, $ 4751. Moyer v. Workmen's Compensation Appeals Bd. (1972' Cal App 4th

Dist) 24 Cal App 3d 650, 100 Cal Rptr 540, 1972 Cal App LEXIS 1160.

An applicant for workmen's compensation was inappropriately denied subsequent injuries fund benefits vnder Lab.

Code, $ 175l,the permanent disability resulting from his industrial injury equaling the requisite 35 percent disability'

where the permanent disability resulting from the industrial injury, standing alone and without regard to adjustment for

age and occupation, was 60 percent, where his preexisting heart condition was actually "labor disabling," of a kind that

would support an award of permanent partial disability had it been industrially incurred, where the applicant's combined

disabilities were greater than that which would have resulted from the industrial injury alone, the combined disability

was determine d to be 77 percent while the industrial injury was determined to be 65 percent, and where the combined

effect of both disabilities thus resulted in 70 percent or more disability. Bookout v. Worktnen's Comp. Appeals Bd.

(t976, Cal App lst Dist) 62 Cal App 3d 2ll, 132 Cal Rptr 864, 1976 Cal App LLYIS 1899.

LL
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HEADNOTES FROM CALIFORNIA COMPENSATION CASES

Permanent Disability-subsequent Injuries Benefits Trust Fundl

WCAB reversed WCJ's decision and held that applicant, who sustained industrial injuries to her hands and wrists

on. 10/21188, 2125191, and during cumulative period through 10127198 and received stipulated award for 60-percent

permanent partial disability, was not entitled to Subsequent Injuries Benefits Trust Fund benefits, when there was no

evidence that applicant's pre-existing CREST syndrome was labor disabling prior to her subsequent industrial injuries,

as required under Labor Code $ 4751. Diaz y. Workers' Compensation Appeals Bd., 2007 Cal. Wrk. Comp. LEXIS 218'

72 Cal. Comp. Cas 1295 (Cal. App. 2d Dist. 2007).lsee generally Hanna, CaL Law of Emp Ini. and Workers'Comp'

2d S 8.09; The Lawyer's Guide to the AMA Guides and Califomia Workers' Compensation , Ch.2.l

Subsequent Injuries Benefits Trust Fund:

WCAB held that applicant/correctional officer who suffered 85 percent permanent disability as result of 411312000

industrial injuries to his back, hips, legs, shoulder, and psyche, and had previously undergone cervical fusion for 1991

neck injury, did not establish entitlement to SIBTF benefits pursuant to requirements in Labor Code $ 47 5 I , when

applicant did not present substantial medical evidence to show that he had pre-existing pennanent partial disability prior

to subsequent industrial injury, as medical records reviewed by agreed medical evaluator showed that applicant was

returned to work without restriction after cervical fusion and was not found to have suffered any perrnanent disability,

and WCAB found that agreed medical evaluator's application of retroactive prophylactic restriction from very heavy

work as result of cervical fusion was insufficient to establish pre-existing disability. Timmons v. Workers' Compensation

Appeals Board, 201I Cal. Wrk. Comp. LLYS 210, 77 Cal. Comp. Cases 193 (Cal. App. 4th Dist. 201 l). lSee generally

Hanna, Cal. Law of Emp Inj. and Workers' Comp. 2d $$ 8.09, 31.20[4].1

Subsequent Injuries Benefits Trust Fund--Labor Disabling Injury:

WCAB reversed WCJ's decision and found that applicant, who suffered industrial injuries to his right upper

extremity and right thumb on 611012003 and during period 6/8/2003 through 61812004, and had at age nine suffered

non-industrial amputation to his left arrn two inches below shoulder, was entitled to Subsequent Injuries Benefits Trust

Fund benefits pursuant to Labor Code $ 475 l,when applicant's amputation rated at 70 percent under 1997 Schedule for

Rating Permanent Disabilities, rating was not rebutted by showing that applicant had long career as pharmacist since

this did not establish that applicant had rehabilitated from amputation, WCAB found that amputation was not

susceptible to rehabilitation, applicant testified that he performed his job as pharmacist with great effort and some

difficulty, and applicant's vocational rehabilitation expert testified that applicant was excluded from 68 percent ofjobs

in labor market due to his amputation and was precluded from 97.5 percent of all jobs when amputation disability

combined with his industrially-related disability . Rea v. Workers' Compensation Appeals Bd., 2007 Cal. Wrk. Comp.

LEXIS l96, 72 Cal. Comp. Cas t0i5 (Cal App 5th Dist. 2007). [See generally Hanna, CaL Low of Emp. Ini. and

Ll/orkers' Comp. 2d $ 8.09.1

WCAB treiO tf,at applicant did not meet threshold requirements for Subsequent Injuries Benefits Trust Fund

liability under Labor Code $ 4751 because applicant did not have ratable permanent disability (labor disabling) at time

of subsequent injury and applicant did not have 70 percent permanent partial disability . Binstock t. llorkers'

Compensation Appeals Board, 2012 Cal. I4/rk. Comp. LEXIS 20, 77 Cal. Comp. Cases 365 (Cal. App. lst Dist. 2012).

[See generally Hanna, Cal. Lqv, of Emp. Ini. and llorkers' Comp. 2d S$ 8 09, 31.20ft].)

Subsequent Injuries Benefits Trust Fund--Threshold Requirements for Eligibility:

WCAB upheld WCJ's finding that applicanVproduct demonstrator who suffered right shoulder injury did not meet

threshold for Subsequent Injuries Benefits Trust Fund eligibility under Labor Code $ 475 l, when evidence in record did

not support finding that applicant's industrial injury alone caused at least 35-percent disability, nor did evidence support

finding that applicant had disability or impairment to her left minor extremity (opposite and corresponding member to

lrtL.2
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industrially injured member) from pre-existing kidney disease that required that applicant undergo hemodialysis

through shunt in her left arm. Dorso y. Workers' Compensalion Appeals Board, 20 I 0 CaL Wrk. Comp. LWIS 60' 7 5

Cal. Comp. Cas. 517 (Cal App tst Dist. 2010).lsee generally Hanna, Cal. Ltrw of Emp. Ini. andWorkers'Comp. 2d $$

8.0e, 3 t.20[4].l

Subsequent Injuries Benefits Trust Fund--Threshold Requirements for Liability:

WCAB affirmed WCJ's finding that applicanVpainter, who suffered specific and cumulative industrial injuries to

multiple body parts between 1989 and 1993, did not meet his burden of establishing entitlement to Subsequent Injuries

Benefits Trust Fund benefits pursuant to requirements in Labor Code $ 47 5 I , when WCAB found that applicant's

permanent total disability resulted from combination of different dates of injury, not single date of injury, that, pursuant

to Hernandez y. Commercial Bldg. and Maintenance (1978) 43 Cal. Comp. Cases 341 (Appeals Board en banc

opinion), permanently partially disabled employee must satisfy requirements for Subsequent Injuries Benefits Trust

Fund benefits based on additional disability from one subsequent injury, and that additional subsequent injuries cannot

be combined to meet statutory threshold, notwithstanding principles set forth inWilkinsonv. W.C.A.B. (1977) l9 Cal.

3d 191, I38 Cal. Rtpr. 696, 564 P. 2d 848, 42 Cal. Comp. Cases 406. Catrucco v. Workers' Compensation Appeals

Board, 20t2 Cal. Wrk. Comp. LEXIS 21, 77 Cal. Comp. Cases 372 (Cal. App. 2d Dist. 2012). [See generally Hanna,

Cal. kru of Emp Inj. and Workers'Comp. 2d $$ 8.09,27.01fiJ[c],31.20.1

WCAB, reversing WCJ, held that applicanVeligibility worker who suffered two cumulative trauma injuries to her

neck and upper extremities failed to establish threshold requirements for entitlement to Subsequent Injuries Benefits

Trust Fund benefits under Labor Code $ 475 t,when WCAB found that (l) although there was substantial evidence to

support finding of hvo cumulative trauma injuries rather than single period of cumulative trauma, combined permanent

disability from trvo cumulative trauma injuries did not meet 70 percent threshold requirement, and (2) applicant failed to

prove that her pre-existing psychiatric condition was labor disabling before her subsequent injury, as applicant took no

time off work due to her psychiatric condition and there was no evidence that applicant was unable to perform her job

functions, so that, in absence ofpre-existing ratable permanent disability attributable to applicant's psychiatric

condition, applicant did not meet threshold requirements entitling her to Subsequent Injuries Benefits Trust Fund

benefits. Ruizv. Workers'CompensationAppeals Board,20l3 Cal. Wrk. Comp. LEXIS 149,78 Cal. Comp. Cases

I t 82(Cal. App. 6th Dist. 2013)lSee generally Hanna, Cal. Lqw of Emp. Ini. and Ll'orkers' Comp. 2d $$ 8.09,

27.0 1 [ t ] [cJ, 3 1.20 [4].).

Subsequent Injuries Fund Liability:

WCAB held applicant did not qualify for benefits under Subsequent Injuries Fund and applicant had no further

permanent disability beyond 90 percent previously awarded, when WCAB found applicant claimed three industrial

injuries, 8131177,5112183, and cumulative trauma ending 10/14194, applicant had no pre-existing disability before these

three injuries, parties resolved claims for these three injuries with stipulated award approved 71212002 that included

award for 90-percent permanent disability and this permanent disability was due solely to these three injuries, applicant

requested further disability, up to 100 percent, due to cumulative trauma injury ending l0ll4l94, applicant did not suffer

any subsequent injury within meanin g of Labor Code $ 475 l, applicant did not present any new medical evidence of

increase in disability above 90 percent, and medical reports applicant offered were cumulative to reports already

obtained prior to 7l2l2OO2 approval of stipulated award. Shaw v. Workers'Compensation Appeals Bd., 2004 Cal. Wrk.

Comp. LEXIS 103, 69 Cal. Comp. Cases 430 (Cal. App. 3rd Dist. 2004) lsee generally Hanna, Cal. Law of Emp. Ini.

and Workers' Comp. 2d $ 8.09 [ I ], l2).)

Subsequent Injuries Fund Liability--Pre-existing Disabitity:

WCAB held applicant did not establish pre-existing disability for purposes of qualifying for Subsequent Injuries

Fund benefits under Labor Code $ 475l,when WCAB found that intemal medicine agreed medical evaluator gave

applicant retroactive prophylactic restriction for pre-existing hypertension condition and that this restriction was based

tnL!}
15



Page 14

Cal Lab Code $ 4751

on incorrect legal theory and was not substantial evidence oflabor disability before applicant's subsequent 1993 back

injury. Sazs y. l(orkers' Compensation Appeals Bd., 200i Cal. Wrk. Comp, LEXIS 95, 68 Cal. Comp. Cases 287 (Cal.

App. 2nd Dist. 2003) [See generally Hanna, Cal. Laty of Emp Ini. and Workers' Comp. 2d $ 8.09[1],l2).)

1'rt
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HEADNOTES 

(1) 
Workmen’s Compensation § 221--Permanent 
Disability--Validity and Purpose of Subsequent Injuries 
Law. 
Lab. Code, § 4751, relating to compensation for 
additional disability by an employe already permanently 
partially disabled, is a constituent part of the subsequent 
injuries legislation (Lab. Code, §§ 4750-4755), the 
validity of which has been sustained by the Supreme 
Court on the ground that such legislation is designed and 
is appropriate to encourage employment of handicapped 
persons and that such purpose is encompassed in the 
constitutional authorization. 

See Cal.Jur., Workmen’s Compensation, § 170; 
Am.Jur., Workmen’s Compensation, § 283. 

(2) 
Workmen’s Compensation § 221--Permanent 
Disability--Employer’s Knowledge of Pre-existing 
Disabilities. 
Neither Lab. Code, § 4751, nor any other provision of the 
subsequent injuries legislation nor any decision of the 
Supreme Court requires that the employer have 
knowledge of an employe’s preexisting condition as a 
basis for a Subsequent Injuries Fund claim by an employe 
who already is permanently partially disabled and who 
receives a subsequent compensable injury. 

(3) 
Workmen’s Compensation § 221--Permanent 

Disability--Purpose of Subsequent Injuries Law. 
The purpose of the subsequent injuries legislation (Lab. 
Code, §§ 4750-4755)-to encourage employment of 
persons who are permanently partially disabled-is 
subserved if the further protection provided by the 
Subsequent Injuries Fund encourages employers to offer 
or the described handicapped persons to seek or accept 
such employment. 

(4) 
Workmen’s Compensation § 221--Permanent 
Disability--Purpose of Subsequent Injuries Law. 
A person who already is permanently partially disabled to 
the substantial extent contemplated by Lab. Code, § 
4751-as by the loss of “a hand, an arm, a foot, a leg, or an 
eye” to meet the requirements of subd. (a), or that will 
combine with the subsequent injury of 40 per cent or 
more to make a minimum combined effect of 70 per cent 
of total permanent disability as required by subd. (b)-may 
need the encouragement afforded by the Subsequent 
Injuries Fund as an inducement to seek further gainful 
employment; by such employment he may risk the 
aggravated effect of loss of “the opposite and 
corresponding member” as defined in subd. (a), or the 
grave percentage of totality described in subd. (b). 

(5) 
Workmen’s Compensation § 221--Permanent 
Disability--Employer’s Knowledge of Pre-existing 
Disabilities. 
Employers are entitled to know all relevant and material 
facts concerning physical condition of prospective 
employes, but such matters should be the subject of 
discussion before the contract of employment is made; if 
prospective employers wish to be informed of preexisting 
disabilities, they are in a position to acquire the pertinent 
data by means of requiring the filling out of an application 
blank including a statement of physical condition, or by 
requiring a physical examination. 

(6) 
Workmen’s Compensation § 221--Permanent 
Disability--Construction of Subsequent Injuries Law. 
Lab. Code, § 4751, relating to compensation for 
additional disability to an employe who had a preexisting 
permanent partial disability, should not be applied to 
more than easily recognizable permanent objective 
disabilities as it would convert the Subsequent Injuries 
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Law into a state health insurance plan applicable only to 
the employed, or that would provide life annuity benefits 
when the combined effect of a previous disease and 
subsequent injury results in a permanent disability of 70 
per cent or more of total disability; such a legislative 
intent should not be inferred, but should clearly appear. 

(7) 
Workmen’s Compensation § 221--Permanent 
Disability--Construction of Subsequent Injuries Law. 
The 1955 amendment of Lab. Code, § 4751, by expressly 
requiring “that either (a) the previous disability or 
impairment affected a hand, an arm, a foot, a leg, or an 
eye, and the permanent disability resulting from the 
subsequent injury affects the opposite and corresponding 
member, or (b) the permanent disability resulting from 
subsequent injury, when considered alone and without 
regard to the age of the employee, is equal to 40 per cent 
or more of total,” shows legislative recognition of, and 
intention to obviate or at least strictly limit, the 
opportunities of converting the Subsequent Injuries Fund 
into a state health plan. 

(8) 
Workmen’s Compensation § 221--Permanent 
Disability--Construction of Subsequent Injuries Law. 
Lab. Code, § 4751, contemplates that the previously 
sustained disablement of an injured employe must be 
actually “labor disabling,” and that such disablement, 
rather than “employer knowledge,” is the pertinent factor 
to be considered in determining whether the employe is 
entitled to subsequent injuries payments; the prior injury 
need not be reflected in actual disability in the form of 
loss of earnings, but should at least be of a kind which 
could support an award of permanent partial disability. 

(9) 
Workmen’s Compensation § 115--Compensable 
Injuries--Aggravation of Injury. 
Where a disability is due to an industrial injury and the 
lighting up or aggravation of a preexisting condition by 
such industrial injury, the employer is required to 
compensate for the entire disability so caused (within the 
limits defined in Lab. Code, § 4663), and there is no 
apportionment of disability as between the industrial 
accident on the one hand and that due to the industrially 
caused aggravation of the employe’s preexisting 
condition. 

(10) 
Workmen’s Compensation § 115--Compensable 
Injuries--Aggravation of Injury. 
If an employe’s entire disability is partly due to industrial 
disability growing out of the immediate injury (including 
such industrially caused aggravation or lighting up of a 
preexisting dormant condition) and, in part, to 
nonindustrial disability resulting from normal symptoms, 
effects or progress of a preexisting disease or condition, 
there is an apportionment of the percentage of the 
disability due to the industrial cause (the injury) and the 
percentage due to the disease itself and its symptoms, 
effects and progress apart from the injury. 

(11) 
Workmen’s Compensation § 115--Compensable 
Injuries--Aggravation of Injury. 
Under Lab. Code, § 4663, in case of aggravation of any 
disease “existing prior to a compensable injury” 
compensation is allowed only for the proportion of the 
disability due to the aggravation of such prior disease 
which is reasonably attributable to the injury. 

(12) 
Workmen’s Compensation § 222--Permanent 
Disability--Determination of Percentage of Disability. 
Where an employe already suffering from a previously 
incurred permanent disability or physical impairment 
sustains a permanent industrial injury, the employer is not 
liable under Lab. Code, § 4750, for compensation to such 
employe for the combined disability, but only for that 
portion due to the later injury as though no prior disability 
or impairment had existed. 

(13) 
Workmen’s Compensation § 221--Permanent 
Disability--Requisites to Recovery Under Subsequent 
Injuries Law. 
To qualify for resort to the Subsequent Injuries Fund an 
employe must show that prior to the occurrence of the 
subsequent industrial injury he had attained the factual 
status of the “permanently partially disabled” and that 
such previously incepted disability was labor disabling, 
but previous knowledge thereof by the employer is not 
inherently as a matter of law required as a condition to an 
award to the employe of payments from the Subsequent 
Injuries Fund. (Disapproving all implications to the 
contrary in State of California v. Industrial Acc. Com., 
150 Cal.App.2d 716 [311 P.2d 26]; State of California v. 
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Industrial Acc. Com, 147 Cal.App.2d 818 [306 P.2d 64]; 
Urquiza v. Industrial Acc. Com., 144 Cal.App.2d 322 
[300 P.2d 871]; State of California v. Industrial Acc. 
Com., 135 Cal.App.2d 544 [288 P.2d 31].) 

SUMMARY 

PROCEEDING to review an order of the Industrial 
Accident Commission denying application for 
compensation payments from the Subsequent Injuries 
Fund. Order annulled. 

COUNSEL 
William M. Sarnoff and Donald Franz for Petitioner. 
Everett A. Corten, Edward A. Sarkisian, Edmund G. 
Brown, Attorney General, Miles J. Rubin and Gerald F. 
Carreras, Deputy Attorneys General, for Respondents. 

SCHAUER, J. 

Petitioner seeks annulment of a decision and award of 
respondent Industrial Accident Commission denying his 
application for compensation payments from respondent 
Subsequent Injuries Fund (hereinafter sometimes termed 
the fund). We have concluded that “labor disablement” 
rather than “employer knowledge” is the essential factor 
by which to gauge the previously sustained disablement in 
determining whether that disability qualifies petitioner for 
resort to the fund, and that the matter should be remanded 
to the commission for redetermination in the light of the 
views hereinafter set forth. 

On February 2, 1956, petitioner, then 43 years of age, 
sustained a fractured right hip arising out of and occurring 
in the course of his employment as a meat cutter. His 
claim against his employer and the latter’s insurance 
carrier, based on the industrial injury, has been settled by 
an approved compromise and release, and the present case 
concerns only petitioner’s asserted right to payments from 
respondent fund under the provisions of section 4751 of 
the Labor Code1 as amended effective September 7, 1955. 

During convalescence from the hip fracture (i.e., from the 
*473 industrial injury), it was discovered that petitioner
was suffering from progressive muscular dystrophy. His
application for compensation payments from the fund
followed. For the purpose of determining the application
the trial referee found that petitioner’s industrial injury
resulted in a permanent disability rated at 14 1/2 per cent;
that petitioner “had a previous permanent partial disability

consisting of primary progressive muscular dystrophy 
affecting ... lower extremities”; and that the combination 
of the disabilities resulted in a permanent disability of 100 
per cent, entitling petitioner to certain subsequent injuries 
payments from respondent fund. 

On petition of the fund respondent commission granted 
reconsideration and, on the sole and specific ground that 
petitioner had failed to prove that his employer knew of 
the preexisting disability, concluded that petitioner was 
not entitled to payments from the fund.2 In so doing the 
commission relied on four opinions by the District Court 
of Appeal which state or hold that proof of knowledge by 
the employer of the previous disability is a prerequisite to 
payments under section 4751. (State v. Industrial Acc. 
Com. (Baldes) (1957), 150 Cal.App.2d 716 [311 P.2d 26]; 
State v. Industrial Acc. Com. (Bachrach) (1957), 147 
Cal.App.2d 818 [306 P.2d 64]; Urquiza v. Industrial Acc. 
Com. (1956), 144 Cal.App.2d 322 [300 P.2d 871]; State v. 
Industrial Acc. Com. (Strauss) (1955), 135 Cal.App.2d 
544 [288 P.2d 31].) 

In the earliest of these four cases (Strauss) the applicant 
had suffered a heart attack while lifting some objects in 
the course of his employment. His resultant 90 per cent 
disability was determined to be partially due to the lifting 
and partially due to preexisting heart disease. 
Uncontradicted evidence indicated that prior to the lifting 
incident the heart condition was unknown, did not 
interfere with the applicant’s work ability and could not 
have been diagnosed had the applicant submitted to a 
heart examination. The commission nevertheless found 
that at the time of his injury the applicant “suffered from a 
previous physical disability” within the meaning of 
section 4751. The court annulled that part of the award 
which provided for subsequent injuries payments and, in 
the course of its opinion, referred to Zyla v. A. D. Juilliard 
& Co. (1951), 277 App.Div. 604 [102 N.Y.S.2d 255] 
(holding that “employer knowledge” is essential to 
payments from *474 the New York counterpart of our 
Subsequent Injuries Fund), and concluded “that section 
4751 ... was not intended to apply to asymptomatic 
disease processes which were unknown to both employee 
and employer and which in nowise interfered with the 
employee’s ability to work.” (P. 553 of 135 Cal.App.2d; 
italics added.) 

The above stated conclusion is fully consistent with the 
fundamental requirement of the statute as to status for 
eligibility to resort to the fund; i.e., that the employe be 
one who already “is permanently partially disabled.” 
(Lab. Code, § 4751.) But the language of the Strauss case 
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goes farther. It articulates the inception in California of 
the “employer knowledge” requirement, and it is against 
that concept that Ferguson directs his attack. He argues 
that the court erred in relying upon New York decisions to 
support the proposition that “employer knowledge” is 
requisite to payments under section 4751, and points to 
the fact that the New York statute is significantly different 
from ours. There the employer is made liable not only for 
the disability resulting from the industrial injury but also 
for the disability flowing from the employe’s preexisting 
condition. Such is not the case in California. (See Lab. 
Code, § 4750.3) It is the New York employer, rather than 
the employe, who must seek the benefits of the New York 
counterpart of our Subsequent Injuries Fund, and the New 
York courts have held that the employer must prove that 
he had knowledge of the employe’s preexisting 
impairment before he qualifies for reimbursement. New 
York reasons that the purpose of the statute is to 
encourage employment of handicapped persons and that 
the legislative intent is not furthered by reimbursing an 
employer who did not know of the employe’s preexisting 
handicap. (See Zyla v. A. D. Juilliard & Co. (1951), 
supra, 277 App. Div. 604 [102 N.Y.S.2d 255].) 
  
([1]) Be that as it may, and despite the difference between 
the New York and California statutes, section 4751 is a 
constituent part of the subsequent injuries legislation of 
this state (Lab. Code, §§ 4750-4755) which this court, so 
treating *475 it, has sustained against constitutional 
attack, on the ground, inter alia, that such legislation is 
designed, and is appropriate, to encourage employment of 
handicapped persons and that such purpose is 
encompassed in the constitutional authorization. 
(Subsequent Injuries Fund v. Industrial Acc. Com. (1952), 
39 Cal.2d 83, 86 [244 P.2d 889].) 
  
([2]) Nevertheless, neither section 4751 nor any other 
provision of the subsequent injuries legislation nor any 
decision of this court requires that the employer have 
knowledge of the employe’s preexisting condition as a 
basis for a Subsequent Injuries Fund claim by an employe 
who already “is permanently partially disabled [and who] 
receives a subsequent compensable injury.” ( [3]) The 
purpose of the legislation-to encourage employment of 
persons who are “permanently partially disabled”-is 
subserved if the further protection provided by the fund 
encourages either employers to offer, or the described 
handicapped persons to seek or accept, such employment. 
( [4]) A person who already “is permanently partially 
disabled” to the substantial extent contemplated by the 
statute-as by the loss of “a hand, an arm, a foot, a leg, or 
an eye” to meet the requirement of subdivision (a), or that 

will combine with the subsequent injury of 40 per cent or 
more to make a minimum combined effect of 70 per cent 
of total permanent disability as required by subdivision 
(b)-may well need the encouragement afforded by the 
fund as an inducement to seek further gainful 
employment. By such employment he may risk the 
aggravated effect of loss of “the opposite and 
corresponding member” as defined in subdivision (a) or 
the grave percentage of totality described in subdivision 
(b). Whether full employer knowledge of preexisting 
employe disabilities is or is not desirable, or should or 
should not be encouraged by the statute, is beside the 
point here. ( [5]) Certainly employers are entitled to know 
all relevant and material facts concerning the physical 
condition of prospective employes just as such employes 
are entitled to be informed as to hours of labor, working 
conditions, etc. But all such matters should be the subject 
of discussion before the contract of employment is made. 
If prospective employers wish to be informed of 
preexisting disabilities before entering into an 
employment contract, they are in a position to acquire the 
pertinent data by means, for example, of requiring the 
filling out of an application blank including a statement of 
physical condition, or by requiring a physical examination 
by a doctor as does the State of California before 
accepting *476 applicants into permanent employment in 
civil service positions. (See Gov. Code, §§ 18931, 
18935.) 
  
([6]) The fund, in support of its argument favoring an 
employer- knowledge rule, refers to the fact that as 
pointed out in the Strauss case (135 Cal.App.2d 544, 
553), in the “Subsequent Injuries Fund Report of the 
Sub-committee of Assembly Interim Committee on 
Finance and Insurance” (vol. 15, No. 7, 1953-1955, 
Assembly Interim Committee Reports), attention is called 
to the wide variety of pathologies (most of them 
asymptomatic, i.e., unmanifested) which have been urged 
as a basis for commission awards against the Subsequent 
Injuries Fund: “heart disease; arthritic processes; nervous 
tremors; Parkinson’s disease; tuberculosis; syphilis; 
varicosities; diabetes; hysteria, and other forms of mental 
derangement; harelip; speech impediments; weak 
abdominal walls; decreased mental capacity; epilepsy; 
nervousness; hemorrhoids; false teeth; general debility 
and undernourishment; flat feet; tonsilitis; calluses and 
bunions on feet; knock-knees; and schizophrenia of the 
paranoid type.” The report further states that to apply the 
provision for preexisting permanent partial disability to 
more than easily recognizable permanent objective 
disabilities would convert the Subsequent Injuries Law 
into a state health insurance plan, applicable only to one 
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class, the employed. In addition, it would provide life 
annuity benefits when the combined effect of a previous 
disease and subsequent injury results in a permanent 
disability of 70 per cent or more of total disability. Such a 
legislative intent should not be inferred. It should clearly 
appear. This point of view was reiterated by the court in 
the Bachrach case (State v. Industrial Acc. Com. (1957), 
supra, 147 Cal.App.2d 818, 822-823) and is one with 
which we are in accord. 
  
([7]) It may, however, be noted that the four District Court 
of Appeal cases hereinabove cited (Strauss, Urquiza, 
Bachrach, Baldes) were decided under the section (Lab. 
Code, § 4751) as it read prior to the 1955 amendment and 
at a time when the two provisos added by that amendment 
were not included. Those provisos now expressly require 
“that either (a) the previous disability or impairment 
affected a hand, an arm, a foot, a leg, or an eye, and the 
permanent disability resulting from the subsequent injury 
affects the opposite and corresponding member, or (b) the 
permanent disability resulting from the subsequent injury, 
when considered alone and without regard to the age of 
the employee, is equal to 40 percent or more of total.” It 
thus appears that the 1955 *477 amendment shows further 
legislative recognition of, and an intention to altogether 
obviate or at least to strictly limit, the opportunities of 
converting the Subsequent Injuries Fund into a state 
health plan.4 

  
([8]) Further, we are of the view that as indicated by the 
Subcommittee report mentioned in the Strauss case, as 
suggested by the commission in the Urquiza case 
(Urquiza v. Industrial Acc. Com. (1956), supra, 144 
Cal.App.2d 322), and as is implicit in the legislative 
language, the statute contemplates that the previous 
condition must be actually “labor disabling,” and that 
such disablement, rather than “employer knowledge,” is 
the pertinent factor to be considered in determining 
whether the employe is entitled to subsequent injuries 
payments under the terms of section 4751. As commented 
in Larson’s Workmen’s Compensation Law (1952), 
section 59.33 (vol. 2, p. 63), “the prior injury under most 
statutes should be one which, if industrial, would be 
independently capable of supporting an award. It need 
not, of course, be reflected in actual disability in the form 
of loss of earnings [as this court has already held in Smith 
v. Industrial Acc. Com. (1955), 44 Cal.2d 364, 367 [2, 3] 
[288 P.2d 64]], but if it is not, it should at least be of a 
kind which could ground an award of permanent partial 
disability. This must be so, because when the 
second-injury question later arises, the prior injury must 
be one capable of accounting separately for a portion of 

the ensuing disability, as distinguished from condition 
rendered disabling only as the result of ‘lighting up’ by 
the second injury.” This construction is also supported by 
the language of Labor Code, section 4663, hereinafter 
quoted. 
  
([9]) The rule is, of course, that where a disability is due 
entirely to an industrial injury and the lighting up or 
aggravation of a preexisting condition by such industrial 
injury, the employer is required to compensate for the 
entire disability so caused (within the limits defined in 
Lab. Code, § 4663) and there is no apportionment of 
disability as between the industrial accident on the one 
hand and that due to the industrially caused aggravation 
of the employe’s preexisting physical condition. ( [10]) But 
if the entire disability is partly due to industrial disability 
growing out of the immediate injury (including such 
industrially caused aggravation or *478 lighting up of a 
preexisting dormant condition) and, in part, to a 
nonindustrial disability resulting from normal symptoms, 
effects or progress of a preexisting disease or condition, 
then there is an apportionment of the percentage of the 
disability due to the industrial cause (the injury) and the 
percentage due to the disease itself and its symptoms, 
effects and progress apart from the injury. ( [11]) In the 
language of section 4663 of the Labor Code, “In case of 
aggravation of any disease existing prior to a 
compensable injury [italics added], compensation shall be 
allowed only for the proportion of the disability due to the 
aggravation of such prior disease which is reasonably 
attributed to the injury.” (See Subsequent Injuries Fund v. 
Industrial Acc. Com. (1955), 44 Cal.2d 604, 607-610 [283 
P.2d 1039]; see also Colonial Ins. Co. v. Industrial Acc. 
Com. (1946), 29 Cal.2d 79, 83-84 [2, 3] [172 P.2d 884]; 
Tanenbaum v. Industrial Acc. Com. (1935), 4 Cal.2d 615, 
617-618 [52 P.2d 215]; Globe Indem. Co. v. Industrial 
Acc. Com. (1954), 125 Cal.App.2d 763, 768-769 [2] [271 
P.2d 149]; Bowler v. Industrial Acc. Com. (1955), 135 
Cal.App.2d 534, 539 [4, 5, 6] [287 P.2d 562].) 
  
([12]) As already noted above, and more fully discussed in 
Subsequent Injuries Fund v. Industrial Acc. Com. (1955), 
supra, 44 Cal.2d 604, 607-608, there is also an 
apportionment under the terms of section 47503 of the 
Labor Code where an employe already suffering from a 
previously incurred permanent disability or physical 
impairment sustains a permanent industrial injury. The 
employer, in such case, “shall not be liable for 
compensation to such an employee for the combined 
disability, but only for that portion due to the later injury 
as though no prior disability or impairment had existed.” 
(See also Smith v. Industrial Acc. Com. (1955), supra, 44 
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Cal.2d 364.) It is, of course, with the apportionment 
prescribed by section 4750 and the contribution award 
contemplated by section 4751 that the parties to this 
litigation are directly concerned. 
  
From the several applicable statutory provisions which 
have been referred to, it appears that both employe and 
employer, in relationships subject to the Workmen’s 
Compensation Act, will be well advised to be diligent in 
ascertaining, at the very inception of the employment 
relation, all available or discoverable facts relevant to the 
prospective employe’s physical condition. This should 
subserve the interests of both employe and employer. In 
many cases it may result in alerting the employe to 
possibly incipient processes of disease at a *479 time 
when they can be interrupted or corrected; it may disclose 
conditions which will indicate that, for the personal safety 
or financial welfare of all concerned, certain types of 
activity should be avoided by some employes or that they 
possess peculiar aptitude for other endeavors. Certainly 
periodic medical examinations of all those engaged in 
industry would not be inimical to the interests of 
employer, employe, insurance carrier, or the State of 
California acting as the Subsequent Injuries Fund. The 
statutes we have discussed and the conclusions we have 
reached are consistent with both the interests of the 
parties and the objectives of the legislation. 
  
([13]) To summarize, we hold that to qualify for resort to 
the Subsequent Injuries Fund an employe must show that 
prior to the occurrence of the subsequent industrial injury 
he had attained the factual status of the “permanently 
partially disabled” and that such previously incepted 
disability was labor disabling, but that previous 
knowledge thereof by the employer is not inherently as a 

matter of law required as a condition to an award to the 
employe of payments from the Subsequent Injuries Fund. 
All implications to the contrary which may be found in 
State v. Industrial Acc. Com. (Baldes) (1957), supra, 150 
Cal.App.2d 716; State v. Industrial Acc. Com. (Bachrach) 
(1957), supra, 147 Cal.App.2d 818; Urquiza v. Industrial 
Acc. Com. (1956), supra, 144 Cal.App.2d 322; State v. 
Industrial Acc. Com. (Strauss) (1955), supra, 135 
Cal.App.2d 544, are disapproved. 
  
Inasmuch as respondent commission placed its decision 
(award denying recourse to the Subsequent Injuries Fund) 
solely on the ground that petitioner had failed to establish 
previous employer knowledge of his alleged earlier 
incurred permanent partial disability, and as the decision 
cannot on that limited ground be sustained, it follows that 
the award should be and it is annulled and the matter is 
remanded for determination by the commission, on the 
merits, in a manner and on grounds not inconsistent with 
the views hereinabove expressed. 
  

Gibson, C. J., Shenk, J., Carter, J., Traynor, J., and 
Spence, J., concurred. 

McComb, J., dissented. 
 
The petition of respondent Subsequent Injuries Fund for a 
rehearing was denied July 2, 1958. McComb, J., was of 
the opinion that the petition should be granted. *480 
  
 

Footnotes 
 
1 
 

Section  4751:  “If  an  employee  who  is  permanently  partially  disabled  receives  a  subsequent  compensable  injury  resulting  in
additional permanent partial disability so that the degree of disability caused by the combination of both disabilities  is greater 
than  that  which  would  have  resulted  from  the  subsequent  injury  alone,  and  the  combined  effect  of  the  last  injury  and  the
previous disability or impairment is a permanent disability equal to 70 percent or more of total, he shall be paid in addition to the 
compensation due under this code for the permanent partial disability caused by the last injury, compensation for the remainder
of the combined permanent disability existing after the last injury as provided in this article; provided, that either (a) the previous 
disability  or  impairment  affected  a  hand,  an  arm,  a  foot,  a  leg,  or  an  eye,  and  the  permanent  disability  resulting  from  the
subsequent injury affects the opposite and corresponding member, or (b) the permanent disability resulting from the subsequent 
injury, when considered alone and without regard to the age of the employee, is equal to 40 percent or more of total.” 
 

2 
 

Other contentions advanced by the fund were discussed by the commission, but no decision was made as to their merit. 
 

3 
 

Section  4750:  “An  employee  who  is  suffering  from  a  previous  permanent  disability  or  physical  impairment  and  sustains
permanent injury thereafter shall not receive from the employer compensation for the later injury in excess of the compensation
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allowed  for  such  injury  when  considered  by  itself  and  not  in  conjunction  with  or  in  relation  to  the  previous  disability  or
impairment. 
“The employer shall not be  liable for compensation to such an employee for the combined disability, but only for that portion
due to the later injury as though no prior disability or impairment had existed.” 
 

4 
 

In the present case petitioner’s claim is that his industrial injury to his right hip, together with the previous muscular dystrophy
affecting “lower extremities,” as found by the trial referee, brings him within proviso (a) of the 1955 amendment. 
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56 Cal.2d 842, 366 P.2d 496, 17 Cal.Rptr. 144, 26 
Cal. Comp. Cases 220 

SUBSEQUENT INJURIES FUND, Petitioner, 
v. 

INDUSTRIAL ACCIDENT COMMISSION, 
CHARLES O. ALLEN et al., Respondents. 

L. A. No. 26518.
Supreme Court of California 

Nov. 16, 1961. 

HEADNOTES 

(1) 
Workmen’s Compensation § 221--Permanent 
Disability--Construction of Subsequent Injuries Law. 
Lab. Code, § 4751, relating to compensation for 
additional disability to an employe who had a preexisting 
permanent partial disability, contemplates that the 
previous condition must be actually “labor disabling,” and 
such disablement is the pertinent factor to be considered 
in determining whether the employe is entitled to 
subsequent injuries payments; the prior injury need not be 
reflected in actual disability in the form of loss of 
earnings, but should at least be of a kind which could 
support an award of permanent partial disability. 

See Cal.Jur.2d, Workmen’s Compensation, § 150 et seq.; 
Am.Jur., Workmen’s Compensation, § 283. 

(2) 
Workmen’s Compensation § 221--Permanent 
Disability--Requisites to Recovery Under Subsequent 
Injuries Law. 
To qualify for resort to the Subsequent Injuries Fund an 
employe must show that prior to the occurrence of the 
subsequent industrial he had attained the factual status of 
the “permanently partially disabled” and that such 
previously incepted disability was labor disabling, but 
previous knowledge thereof by the employer is not 
inherently as a matter of law required as a condition to an 
award to the employe of payments from the Subsequent 
Injuries Fund. 

(3) 
Workmen’s Compensation § 221--Permanent 
Disability--Right to Award Against Subsequent Injuries 
Fund. 
An award of additional compensation to an injured 
employe from the Subsequent Injuries Fund, based on the 
report of an independent medical specialist that the 
employe’s percentage of total disability was increased due 
to a preexisting but unknown permanent partial loss of 
hearing, was proper where such preexisting disability was 
labor disabling, though it had not resulted in loss of 
earnings and had not interfered with his employment in 
the particular field in which he was then working, and 
where it was of a kind that could support an award of 
permanent partial disability, such as a condition of 
substantial deafness, which can reasonably be expected to 
handicap an employe’s ability in the general labor market 
to get and hold a new job, if once he should be displaced 
from the job he has had. (Disapproving any implications 
to the contrary in State v. Industrial Acc. Com. (Baldes), 
150 Cal.App.2d 716 [311 P.2d 26]; State v. Industrial 
Acc. Com. (Bachrach), 147 Cal.App.2d 818 [306 P.2d 
64]; Urquiza v. Industrial Acc. Com., 144 Cal.App.2d 322 
[300 P.2d 871]; State v. Industrial Acc. Com. (Strauss), 
135 Cal.App.2d 544 [288 P.2d 31].) 

SUMMARY 

PROCEEDING to review an order of the Industrial 
Accident Commission awarding additional compensation 
benefits from the Subsequent Injuries Fund to an injured 
employe. Award affirmed. 

COUNSEL 
Stanley Mosk, Attorney General, Edward M. Belasco, 
Norman L. Epstein and Henry G. Ullerich, Deputy 
Attorneys General, for Petitioner. 
Everett A. Corten and Edward A. Sarkisian for 
Respondents. 

SCHAUER, J. 

Petitioner Subsequent Injuries Fund (hereinafter 
sometimes termed the fund) seeks annulment of a 
decision and award of respondent Industrial Accident 
Commission in favor of respondent employe Charles O. 
Allen and against petitioner. We have concluded that the 
commission was correct in its determination that the 
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employe’s unknown but permanent hearing loss which 
existed previous to his subsequent *844 industrial injury 
is a rateable factor of permanent disability for purposes of 
subsequent injuries compensation, and that the award 
should be affirmed. 
  
In August 1956, while employed as a structural iron 
worker, Allen suffered an industrial injury when he fell 
some 20 to 30 feet and landed on his hands and head. 
Thereafter he complained of partial deafness as well as 
other injuries related to the fall. Prior to this injury, and 
even after an earlier 1955 industrial accident, he had been 
aware of no deafness. 
  
Allen’s claims for normal compensation benefits 
following the 1956 injury were settled by approved 
compromise and release. Thereafter he filed application 
for the additional benefits from the fund which are here in 
dispute. 
  
An independent medical specialist in the field of otology, 
appointed by the commission to examine Allen, reported 
that Allen then had a 37 per cent loss of hearing in his left 
ear, a 95 per cent loss of hearing in his right ear, and a 44 
per cent binaural loss of hearing; that just prior to the 
1956 (the second) injury Allen had a 25 per cent loss of 
hearing in each ear, largely the result of many years of 
exposure to a high noise level; that Allen stated he had 
not noted difficulty in hearing prior to the 1956 accident. 
The doctor concluded that 12 per cent of the entire 
deafness in the left ear, 70 per cent of that in the right ear, 
and the combined 44 per cent binaural loss, were 
attributable to the 1956 injury. 
  
Following rating proceedings before the commission 
Allen was given a rating of 85 1/2 per cent of total 
permanent disability of which 79 per cent was attributed 
to the 1956 industrial injury and 6 1/2 per cent to the 
preexisting loss of hearing and to other preexisting factors 
not here involved. He was awarded additional benefits 
from the fund based upon the 6 1/2 per cent of total 
disability,1 and this petition by the fund followed. 
  
Other than the opinion of the independent medical 
specialist and that to the same general effect of an 
otologist who examined Allen for the insurance carrier of 
Allen’s employer, there was no evidence that Allen 
suffered from any loss of hearing prior *845 to the 1956 
accident or that any such loss impaired his earnings or his 
ability to work or to obtain employment in his chosen 
field of structural iron or steel worker. 
  

As ground for annulling the award the fund contends that 
Allen’s preexisting hearing loss does not constitute a 
”previous disability or impairment“ within the meaning of 
section 4751 of the Labor Code (ante, fn. 1), in that it was 
not ”labor disabling“ as required by our holding in 
Ferguson v. Industrial Acc. Com. (1958) 50 Cal.2d 469, 
477 [8], 479 [13] [326 P.2d 145]. 
  
This contention is without merit. ([1]) In Ferguson we 
stated (p. 477 [8]) that ”the statute contemplates that the 
previous condition must be actually ‘labor disabling,’ and 
that such disablement, ... is the pertinent factor to be 
considered in determining whether the employe is entitled 
to subsequent injuries payments ...“; that the prior 
disablement need not be reflected in the form of net loss 
of earnings received (as we had already held in Smith v. 
Industrial Acc. Com. (1955) 44 Cal.2d 364, 367 [2, 3] 
[282 P.2d 64]; e.g., he could develop other, and even 
more highly paid, skills), but ”if it is not [reflected in loss 
of actual earnings], it should at least be of a kind which 
could ground an award of permanent partial disability“; ( 
[2]) and that (p. 479 [13]) ”to qualify for resort to the 
Subsequent Injuries Fund an employe must show that 
prior to the occurrence of the subsequent industrial injury 
he had attained the factual status of the ‘permanently 
partially disabled’ and that such previously incepted 
disability was labor disabling, but that previous 
knowledge thereof by the employer is not inherently as a 
matter of law required as a condition to an award to the 
employe of payments from the Subsequent Injuries 
Fund.“ ( [3]) It is clear that under these tests Allen’s 
preexisting permanent partial loss of hearing was 
sufficient, in the circumstances, to support the finding that 
he was permanently partially disabled, that such disability 
was labor disabling even though it had not resulted in loss 
of earnings and had not interfered with *846 his 
employment in the particular field in which he was then 
working, and that it was of a kind which could ground an 
award of permanent partial disability. As pointed out by 
the commission, a condition of substantial deafness can 
reasonably be expected to handicap an employe’s ability 
in the general labor market to get and hold a new job, if 
once he should be displaced from the job he has had. 
  
The fund urges, nevertheless, that such a view conflicts 
with further statements found in Ferguson (p. 476 [6] of 
50 Cal.2d) to the effect that in light of the ”Subsequent 
Injuries Fund Report of the Sub-committee of Assembly 
Interim Committee on Finance and Insurance“ (Vol. 15, 
No. 7, 1953-1955, Assembly Interim Committee Reports), 
the statutory provisions for preexisting permanent partial 
disability should not be applied ”to more than easily 
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recognizable permanent objective disabilities“ without a 
clear indication of legislative intent that this be done. We 
believe that no such conflict appears. Even though 
unknown to Allen himself, and therefore plainly not a 
subjective complaint, the preexisting disability appeared 
readily recognizable to the otologists whose business it is 
to test and evaluate hearing; i.e., to diagnose deafness 
when it exists. No reason appears why such disability, 
which actually existed and which gave to Allen the 
factual status of the permanently partially disabled as that 
term has heretofore been defined in Ferguson and in 
Smith (Ferguson v. Industrial Acc. Com. (1958), supra, 
50 Cal.2d 469, 477-479 [8-13]; Smith v. Industrial Acc. 
Com. (1955), supra, 44 Cal.2d 364, 367-370 [2-4]; see 
also Subsequent Injuries Fund v. Industrial Acc. Com. 
(Baldes) (1960) 53 Cal.2d 392, 401-402 [2] [348 P.2d 
193]; Tarr v. Industrial Acc. Com. (1958) 164 Cal.App.2d 

834 [331 P.2d 417]), must have been known to the 
employe in order for that disability to ground an award 
from the Subsequent Injuries Fund. Any implications to 
the contrary which may be found in State v. Industrial 
Acc. Com. (Baldes) (1957) 150 Cal.App.2d 716 [311 P.2d 
26]; State v. Industrial Acc. Com. (Bachrach) (1957) 147 
Cal.App.2d 818 [306 P.2d 64]; Urquiza v. Industrial Acc. 
Com. (1956) 144 Cal.App.2d 322 [300 P.2d 871]; State v. 
Industrial Acc. Com. (Strauss) (1955) 135 Cal.App.2d 
544 [288 P.2d 31], are disapproved. 
  
The award is affirmed. 
  
Gibson, C. J., Traynor, J., McComb, J., Peters, J., White, 
J., and Dooling, J., concurred. *847 
 

Footnotes 
 
1 
 

At the time of the subsequent injury in 1956, section 4751 of the Labor Code provided that “If an employee who is permanently
partially disabled receives a subsequent compensable injury resulting in additional permanent partial disability so that the degree 
of disability caused by the combination of both disabilities is greater than that which would have resulted from the subsequent
injury alone, and the combined effect of the last injury and the previous disability or impairment is a permanent disability equal 
to 70 percent or more of total, he shall be paid in addition to the compensation due under this code for the permanent partial
disability caused by the last injury, compensation for the remainder of the combined permanent disability existing after the last 
injury  as  provided  in  this  article;  provided,  that  ...  (b)  the  permanent  disability  resulting  from  the  subsequent  injury,  when
considered alone and without regard to the age of the employee, is equal to 40 percent or more of total. 
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1 

2 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 
3 

4 

5 DUSTY GLENN GARMAN, 

6 

7 

Applicant, 

vs. 

8 CALIFORNIA DEPARTMENT OF 
CORRECTIONS, CALIFORNIA SUBSTANCE 

9 . ABUSE TREATMENT FACILITY; 
SUBSEQUENT INJURIES BENEFITS 

IO TRUST FUND, 

11 

12 

Defendants. 

Case No. ADJ3705124 (VNO 049649�) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

13 We previously granted Applicant's Petition for Reconsideration (Petition) for further study of the 

14 complex factual and legal issues in this case. This is our Opinion and Decision After Reconsideration. 

15 Applicant Dusty Glenn Gannan petitioned for reconsideration of the Findings· and Orders. 

16 (Orders) by the Workers' Compensation Administrative Law Judge (WCJ) issued on August 5, 2013. 

17 The WCJ found that applicant did not have permanent disability or impairment prior to the industrial 

18 injury of April 15, 2004, and ordered that applicant take nothing against defendant Subsequent Injuries 

19 Benefits Trust Fund (SIF). 

20 Applicant contends that he is entitled to benefits from SIF because there is substantial medical 

21 evidence that permanent disability from coronary artery disease existed prior to the industrial injury of 

22 April 15, 2004. 

23 The WCJ issued the Report and Recommendation on Petition for Reconsideration (Report) 

24 recommending denial of the Petition. The WCJ explained that the reporting physician applied a 

25 retroactive prophylactic work restriction before the industrial injury, which is precluded from 

26 establishing preexisting permanent disability for SIF liability without substantial evidence applicant was 

27 actually restricted in work activities. 
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sIF filed Defendant Subsequent Injuries Benefits Trust Fund's Answer to Petition for

Reconsideration (Answer), which requests denial of reconsideration for the reasons provided by the

WCJ,s Report. SIF adds that the reporting physician's deposition and testimony should not have been

admiged into evidence because discovery had been previously closed'

We have reviewed applicant's Petition, the WCJ's Report, SIF's Answer and the record. Based

on our review, we reverse the WCJ's Orders and find that there is substantial evidence applicant had

permanent disability or impairment before the industrial rnjury and SIF is liable for benefits.

Anoticant's claim asainst the emnlover

ApplicantDustyGlennGarmansustainedaheartattack

employed as a conectional officer by the california Deparfrnent

15,2oo4.l

Applicant and the Department submitted the medical issues to internist Gerald Markovitz, M.D.,

as an agreed medical evaluator. In a report dated January 31,2005, Dr. Markovitz indicated that

applicant had been healthy before his heart attack, had no known history or teatnent of hypertension or

heart disease, passed yearly physical exams and received physical fitness bonuses. (wcAB ex. X, p' 3')

Dr, Markovitz explained that the heart attack was caused by underlying atherosclerosis due to multiple

risk factors, which resulted in a heart tansplant on October 21,2004. (WCAB ex. X, pp. 9-10') Dr'

Markovitz reported that applicant is 100% perrranently totally disabled. Dr. Markovitz apportioned 50%

of the permanent total disability to stess from work, and 50% to non-industrial risk factors including

smoking, family history and possible hyperlipidemia. (wcAB ex. X, pp. l0-11.)

on about December g, 2005 applicant and the Departnent entered into Stipulations with Request

forAward, which included rco%permanent disability with 50% apportionment based on the reporting of

Dr. Markovitz.

See Labor Code section3212.2, footnote 2,post'

AII firther reference to statute is to the Labor Code unless stated otherwise.

and presumed indusfiial injury while

of Corrections (Department) on April

-r)
tG,GARMAN, Dusty Glenn
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ln a report dated Marc h 23,2007 , Dr. Markovitz indicated that applicant had a "severe rejection"

of his heart tansplant and his condition had worsene.d. (WCAB ex. X, pp. 1-2.) Dr. Markovitz reported

that applicanl was temporarily totally disabled until the swnmer or early fall of 2005, and remained

permanently totally disabled. (wcAB ex. x, pp. 7-g.) Dr. Markovitz commented that he had heard of a

recent case which held apportionment does not apply in presumption cases such as this one' Dr'

Markovitz indicated that should apportionment apply, he would reaffirm 50% apportionment to non'

industrial risk factors for the atherosclerosis and heart attack, such as tobacco use, male gender, and

family history. Dr. Markovitz also explained that each risk factor does not cause disability, and

applicant,s cholesterol level before the heart attack is unclear from the records provided. (WCAB ex' X,

pp.8-9.)

Applicant filed a petition for new and firther disability, and the parties proceeded to tial. The

WCJ denied the petition for new and further disability because applicant and the Department previously

entered into a stipulated award for 100% permanent disability with 50% apportionment pursuant to the

reporting of Dr' Markovitz.

Applicant petitioned for reconsideration contending that there is good cause to reopen the

stipulated award for new and further disability, and award 100% permanent disability without

apportionment based on Dr. Markovitz's report of March 23,2007 and section a663(e).

The Appeals Board agreed wi& the WCJ's decision and denied reconsidoation. The Appeals

Board explained that there is no new and furttrer disability beyond 100% permanent disability. The

Appeals Board also indicated that applicant failed to raise the iszue whether the amendment adding

section 4663(e)in 2006 is a change in law which constitutes good cause to reopen the stipulated award.

Applicant did not appeal the Appeals Board's denial of reconsideration'

Annlicsnt's clrim asainst SIF'

Applicant filed a claim for benefits from SIF, which proceeded to trial and the matter was

submiued. on July l, 20ag, the wcJ vacated the submission upon applicant's request pending

settlement. SIF did not object.

Dr. Markovitz was subsequently deposed on December 7,2012. Dr. Markovitz reviewed the

GARMAN, DustY Glenn ,I ,-l
IJ
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hospitar report by Harry Livery, M.D., dated April zz, zoo4, which was attached to the deposition as

exhibit 2. (App. ex. y, p. 6, line 12 to p, 7, rine r4.) Dr. Markovitz testified ttrat appricant had coronary

heart disease before his heart attack in 2004. (App' ex' Y, p' 7' line 22 to p' 8' line 6') Dr' Markovitz

explained that due to the advanced stenosis noted in the angiogram after the heart attack, applicant would

be expected to experience myocardial ischemia when his heart is under stess. (App. ex. Y, p. 8, lines 9'

lz.) Dr, Markovitz testified that within reasonable medical probability applicant would have been

restricted prophylactically to avoid undue emotional stress due to advanced stenosis of 75o/o and 807o in

two arteries. (App. ex. y, p. g, lines 13-24.) Dr. Markovitz added that applicant would have had sligJtt

to moderate heart disease before his heart attack in 2004. (App ex' Y, P. 8, line 25 to p. 9. line 8.) Dr'

Markovitz explained further that the coronary arteries with stenosis developed over years, and not on the

day of applicant,s heart attack. Dr. Markovitz indicated that "it is medically reasonably probable and

actually fairly certain,, that applicant would have demonstrated objective signs of coronary ischemia on a

treadmill with the advanced degree of coronary artery stenosis. (App.ex. Y, p. 9, line 9 to p. 10, line l')

Dr. Markovitz also confirmed that applicant is permanently totally disabled. (App' ex. Y, p. l0,lines 2'

e.)

Applicant and SIF proceeded to tial to determine whether applicant had permanent disability

prior to his heart attack and industrial injury on April 15,2004, and whether applicant is entitled to

benefits from SIF. The 'i/CJ issued the Orders that applicant did not have permanent disability prior to

his heart attack and industrial injury on April 15, 2004, and that applicant take nothing from SIF' The

WCJ also ordered Dr. Markovitz,s December ?,2072 deposition into evidence because discovery was

reopened when the parties requested thatthe matter be ordered offcalendar pending settlement'

Applicant timely filed the verified petition, the wcJ issued the Report, sIF answered, and the

Appeals Board granted reconsideration for firther study of the facts and legal issues on october 24,

2013,

ill
ill
ill

GARMAI{, Dusty Glenn
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DISCUSSION

The industrial injury occurred on April 15, 2004, and effective April l9,2oo4 apportionment of

permanent disability based on causation applied to pending litigation under Senate Bill (S.B.) 899 and

amended section 4663. (Keemann v, Workers' Comp. Appeals Bd. (Kteemonn) (2005) 127 Cal.App'4th

274,2g4-2g5 [70 cal.comp.cases 1rrt.l 
Applicant and the employer subsequently stipulated to 100%

permanent disability with 50% apportionment to non-industrial causes based on the reporting of Dr.

Markovitz, and the award issued pursuant to the stipulation.

Applicant petitioned to reopen for new and firther disability, the WCJ denied the petition, and

applicant petitioned for reconsideration contanding that good cause exists to award 100% permanent

disability without apportionment according to Dr. Markovitz's opinion and section 4663(e).2

The Appeals Board denied reconsideration, agreeing with the WCJ that there is no new and

furtfrer disability beyond 1[O%permanent disability with 50% apportionment under the stipulated award.

The Appeals Board disagreed with the WCJ that the parties stipulated b 5a% apportionment due to

,,mutual mistake, because section 3212.23 impliedly contains an anti-attibution clause such as in section

p*,..(a)Apportionmentofpermanentdisabilityshallbebasedon
causation. (b) Anv physician_who.pr"p#r u;6;;dJGrru'tq" i.tr. orpi.-*6nt disabilitv.du:.19 u

claimed industrial irffii ;irAl in ttiat rep";;dA;ss the issue-of causatiorof the nermanent disability'

(c) In order for a p-f,ysician,s report t" fi'l,ilJia.ri,J;"*ptil1n tt. iisuJ orpeimanent disability,it

must includ" * "pplf;o'#.ilffienit*tt9q 
A phyrician,s.hall..yake an apporiionment determination

ft 
gli,+;;t1t'#$trir;yg;*"m*+,*r#,ftrfl#tfr iffi '';is:

ffiffiffiH;;ireirtt d LiG.l^... . tii Suuaiviiions (a), O), and (c) Shall not applv to injuries or

iffr.t.Ji.6vered*ao-Siiti*s3212 ' 
"'3212'2 

' "3212'10 ' ' '"
3 Secti on 3212.2 provides in part: "In the case of members of officers and employees in the

Department of corrections having Custodial duties . . . the term 'injury' includes heart bouble which

ffiJG ;, .*ir"rt, itself during a period while such officer or employee is in the service of such

arp"*drr"r. . . tfl s*t, rr"r"t touile so developing or manifesting itself in such cases shall be presumed

to arise out of and in the course of the employment. This presunption is disputable 9d quy- l:
contoverted by ottrei ruid.n ., but unless io contoverted, the appeals board is bound to find in

accordance with it.

See also section 3212.10,

GARMAN, DustY Glenn
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3z]2.a The Appeals Board did not address whether the 2006 amendment adding section 4663(e) is a

change in law and good cause to reopen the stipulated award, since applicant did not raise this issue.

The court of appeal in another case subsequently held that section 4663(e) codified existing law,

which exempted sections 3212 etseq. from apportionment under section 4663. (See Depar:tment oy

corrections ond Rehabilitationv. worlurs' Comp. Appeals Bd. (Alexander) (2008) 106 Cal.App.4th 911,

g!5, gl?, glg-g2o [73 Cal.Comp.cases 1294] (WCAB correctly declined to apportion correctional

ofEcer,s heart injury and permanent disability under subsequently enacted section a663(e).) However,

the Appeals Board,s denial of reconsideration in this case had become final when the decision was not

appealed bY

Cal.App.4th

applicant. (See Maranian v. Workprs' Comp. Appeals Bd. (Maronian) (2000) 81

1068, 1075-1076 [65 Cal.Comp.Cases 650); Ryner v. Hagler (Rymer) (1989) 211

Cal.App.3d ll7l, 1180, I 182.)

Aoolicant's claim reainst SIF

Based on Dr. Markovitz,s deposition testimony and the medical evidence, applicant filed for

benefits from SIF under section 4'7il.5

ffiinpart:..lnthecaseofmembersof...policeorfire.departrrentofcities,
counties . .'. tt"trrr',iirjrry; ilrird;r . . . h.urt trouble that develops or.mqlifests itself during a.period

*j]fr.'trr"rnl*u".ir i" iii. Jerviie of such office, staff-deparunent o.runit, [t[ The . . . heart trouble . . .

so developing or "r"iiJrii;tt;Aftl 
ttori r*.i shall bd presumed to aris6'6ut of and in the course of

the employment. n ilffiiifiti;; ir aiipGut. and may Le contoverted by other evidence, but unless

ilj,n#;",/#;i,'Ol'"p#li-ru,i.rairuo*atofindinaccbrdancewithit...The,..hearttouble...so
6ffi6il;;*if.itlng itself in those cases it.tt i, no case be attributedto any disease existing prior

to: ti;t i;;"lopment or minifestation. " @mphasis added')

5 section 4751 states: ,.If an employee who is permaneqtly partially at-"ult9 receives a zubsequent

compensable injury rfiuiiing-in?ditorrhl- permanmt partiat diialitity'so that the degree. of. disability

;ffi;'by il, irriuir.{1";f i;"th ai*bliiti.r r^s_seaqr.thal that which would have resulted from the

;bffi,;'",-iirlrry.fi;;rug til;;bfud effeit of the last injury and the previous.disabilitv or

impairrrent i, a p"rmu"eht a1."uilitv e-qu4 to-70 percent or more of total,-he shall be paid.in addition to

i#;;;;;rrti.,:rr-Jri. *aritrrir.ioa6 6r the iermanent partial disability.causqd by th.e lf.ini"tv
ii;ffi;fiiof,6; tr," rr*"i"ao or tr,. comuinqa permanent disability exiiting after $e last injury as

ffi,,fiil-fi",ht;;i;ir;;'fr,if,|j,iluiiitr,ii 1a) ge 
-nle.vrous 

disability or.impairment affected a hand, an

ffi:';;[oi: ;]il;;;),;; ;e'th. p.r**".t asaLititv resulting.ton.F. iubsequent *trq affects the

opposite and conespi'nerru ;;4.i. *a ,u.h latter plrma3eniaisability, when-considered alone and

without reggrd to, oiffirtiriotfor, the occPpation or qge of the employee, is e.qual to 5.percent or more

;fi;A ;;"6i t# i##;t drr;iiiry r;ilrilni to* th6 subsequeit ii3gry, whbn considered alone and

;dffi;s;il6d;il;6;i f*-tf,e occupafron or the age ofthe employee, is equal to 35 percent or

more of total."

GARMAN, Dusty Glenn 6' , 76
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The wcJ denied applicant,s claim against sIF because the requisite preexisting pennanent

disability or impairment before the industrial rnjury could not be established by the reroactive

prophylactic work restriction indicated by Dr. Markovitz's deposition testimony without supporting

substantial evidence. The WCJ based denial of applicant's recovery against SIF on Franklinv' workers'

comp. Appeals Bd. (Franklin) (1978) 79 Cal.App.3d 224, 235-241 143 Cal.Comp'cases 2241

(preexisting permanent disability required by g a751 cannot be established by retroactive prophylactic

work restriction after industrial injury absent substantial evidence employee actually restricted in work

activity).

The purpose of SIF is to encourage employment of physically disabled persons by assuring

employers that liability for permanent disability or impairment is limited to the ponion attributable to the

industial injury, and not for the total combined disability. (Ferguson'v. Industrial Accident Comm.

(Ferguson) (1958) 50 cal.2d 469,474,477,47g [23 Cal.comp.cases 108] (employee must show

preexisting labor disabling permanent partial disability for benefits under $ 4751, not employer

knowledge before work injury).) To establish entitlement to benefits from SIF under section 4751, the

employee must have permanent disability or impairrrent before the industrial injury occurs. ($ a75l;

Ferguson, supra,so Cal.2d atp. 474i Franwin, supra' 79 Cal.App .3d atp' 237 ')

permanent disability has been defined as disability which causes permanent impairment of

eaming capacity or normal use of a member, or a competitive handicap in the open labor market.

(Brodie y. worlcers, Comp. Appeals Bd. (Brodie) (2007) 40 cal.4th 1313, 1320-t321 172

Cal.Comp.Cases 5651; Franfiin, supra,79 Cal.App.3d at p. 237.) Permanent disability also includes

impairment which causbs loss of firnction of the body in whole or part. ($ 4751 ; Franklint, supra,19

Cal.App.3d at p. 239.) In determining the percentages of permanent disability or permanent total

disability, account is also taken of the nature of the physical injtrv or disfigurement which incorporates

the descriptions and measurements of physical impairments and conesponding percentages of

impairments under the American Medical Association Guides to the Evaluation of Permanent

Impairment (5th Edition) (AMA Guides)' ($ 4660')

GARMAII, Dusty Glenn 7 ' ; \\t/
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Rules have evolved from court decisions indicating what is required for permanent disability or

impairment prior to the industrial irrjury for the purposes of sIF liability under section 4751. The

permanent disability or impairment existing before the industrial injury must be labor disabling, or

constitute a basis for an award of permanent disability or impairment had it been industially caused'

(Ferguson, supra,so cal.2d atp.477i FranHin, sltpra' 79 Cal.App.3d at p.237.) The pre'existing

permanent disability or impairment need not interfere with the employee's employment at the time of the

industrial injury, with or without accommodation, nor is loss of earnings required. (Frat*lin, supra,79

Cal.App.3d at p. 23g.) The employee and/or employer are not required to know of the pre'existing

permanent disability, impairment or underlying condition, nor must medical evidence of the permanent

disability, impairment or underlying condition exist before the industial injury' (Subsequent Iniuries

Fund v. Indusyial Accident Comm. (Atten) (1961) 56 Cal.2d 842, 844-846 (employee eligible for

benefits under $ 4751 even though pre-existing hearing disability unknown and reported by otologists

after indusrial injury which increased disability); FranHin, supra,?9 Cal.App.3d at p. 2a0.) The

preexisting permanent disability or impairment may be industial or nonindustrial, or arise from any

source, developmental, pathological or taumatic. (Escobedo v. Marshalls (Escobedo) (2005) 70

Cal.Comp.Cases 604, 614-621(apportionment of permanent disability under s.B. 899 applies to pending

litigation, including permanent disability which could not be previously apportioned such as a retoactive

prophylactic work preclusion, if supported by substantial evidence)')

The existence of permanent disability or impairment before the industrial injury cannot be

established by a retroactive prophylactic work restriction determined after the industrial injury, absent

substantial evidence showing that the employee was actually resticted in work activity prior to the

industrial injrrry. (Franklin, s1tpra,79 Cal.App.3d at pp. 238; Escobedo, sup74,70 cal'comp'cases at p'

617.) Such evidence may include an actual prophylactic work restriction before the industial iniuty'

(Fran6in, supra,79 Cal.App.3d at p. 238.) Applyrng a retroactive prophylactic work restiction which is

not supported by substantial evidence creates a factual or legal fiction of an othenrise nonexistent

previous disabitity or physical impairment, (Franfiin, sttpra' 79 Cal'App'3d at p' 238') Permansnt

disability or impairment prior to the industial iniury may be established by substantial medical evidence
27
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in support or independent of the retoactive prophylactic work restiction. (Allen, supra,56 Cal.2d at p'

846; FranHin, sttPra,79 Cal.App'3d at p' 241')

Applicant contends that the deposition testimony of Dr. Markovitz and supporting medical

evidence are substantial evidence that permanent disabiliU from coron,rry artery disease existed prior to

the heart attack and industrial inju.y of April 15, 2004, and SIF is liable for benefits. The WCJ

deterrrined that Dr. Markovitz,s deposition testimony regarding the retroactive prophylactic work

restriction and supporting medical documentation are not substantial evidence of permanent disability

from applicant,s coronary artery disease before the industial injury, which is required for SIF liability

under section 4751.

S/e agee with applicant that there is substantial medical evidence supporting a furding: that

permanent disability or impairment existed before the industrial injury of April 15,2004 under section

4751 and Franklin. Dr. Markovitz testified in deposition that the retroactive prophylactic restriction

from undue emotional stress before th9 heart attack is based on the finding of 75o/o stenosis of the large

ramus intermedius vessel and 80% stenosis of the dominant right coronary artery. Dr. Markovitz

explained that the stenosis occurred over a period of years, and it is medically reasonably probable and

actually fairly certain that the stenosis would have produced coronary ischemia on a teadmill. Dr'

Markovitz testified that the stenosis is documented by Dr. Lively's hospital repor! which indicates that

the stenosis findings were made by the Cardiac Catheterization Laboratory on the day of applicant's heart

attack. Dr. Lively,s report and the Cardiac Ca*reterization Laboratory results are medical documentation

and substantial evidence supporting Dr. Markovitz's opinion that applicant suffered from the retroactive

prophylactic work restriction to avoid undue emotional stess prior to the industrial injury.

Independent of the retoactive prophylactic work restriction to avoid undue emotional stess, Dr.

Markovitz testified that applicant had slight to moderate hean disease at the time of his heart attack based

on Dr. Lively,s report and the Cardiac Catheterization Laboratory results indicating 70 and 80 percent

stenosis of the coronary arteries. As we explained previously, Dr. Lively's report and the Cardiac

Catheterization Laboratory results are substantial medical evidence supporting Dr. Markovitz's testimony

i ; -!
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and opinion. Slight to moderate heart disease is ratable permanent disability according to page 2-12 of'

the lgg1 schedule for Rating permanent Disabilities. Heart disease with severe stenosis is also ratable

permanent impairment under Table 3-5 of the AMA Guides and the 2005 Schedule for Rating Permanent

Disabilities. We again note that section 4751 provides for combining permanent disability from the

industrial injury with previous permanent disability or impairment to determine eligibility for SIF

benefits. Accordingly, there is substantial evidence supporting the finding that permanent disability or

impairment existed before the industrial injury under section 4751, Allen and Franilin.

The facts in FranHinare also distinguishable from this case. ln Fronklin, medical evidence or

lab results did not support the retroactive prophylactic work restriction reported by physicians. one of

the reporting physicians also admitted that the preexisting heart disease did not cause any incapacity to

work or loss of function. Here, Dr. Markovitz explained that the preexisting coronary heart disease

caused permanent disability or impairment before applicant's heart attack based on Dr. Lively's report

and the Cardiac Cattreterization Laboratory results'

The WCJ also reasoned that applicant did not have permanent disability before the heart attack

because Dr. Markovitz reported that applicant passed yearly physicals and received physical fitness

bonuses. However, there is no evidence that the yearly physicals involved evaluation of applicant's heart

condition such as a teadmill test. There is also no evidence regarding the requirements for the physical

fitness bonuses'

sIF argues that Dr. Markovitz's report indicates that applicant was healthy and unaware of

hlpertension or heart disease before his heart attack, ran to alarms at work, and had no time off or wage

loss. Applicant,s preexisting heart disease need not interfere with his work nor is loss of earnings

required to find preexisting permanent disability or impairment. (FranHin, supra' 79 Cal.App.3d at p.

23g.) Applicant,s knowledge or medical teatment of his heart disease is likewise not required to find

that permanent disability or impairment existed before the industial injury under section 4751. (Allen,

supra, 56 Cal.2d at pp. g44-g46.) In addition, Dr. Markovitz reported that applicant's job duties the last

year to year and a half consisted of computer work and assigning inmates who worked for him. Prior to

computer work and assigning inmates, applicant reportedly *^,.Ih.i watch sergeant and supervised staff

GARMAN,DustYGlenn 10 
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for about two and a half years. Three years before being a watch sergeant, applicant reportedly worked

in personnel hiring staff and with the state budget. Applicant's job duties the last seven years may have

been sfiessful as reported by Dr. Markovitz, but do not appear to be physically demanding as argued by

SIF.

SIF further argues that applicant reportedly lived in a house with ten acres and maintained the

premises before his heart attack, which included mowing, digging and building ponds. Dr' Markovitz

was aware of the reported activities by applicant, &d nevertheless concluded that applicant had

preexisting pemranent disability and impaimrent based on the medical record.

SIF also alleges that discovery had closed and the WCJ improperly admitted Dr. Markovitz's

deposition into evidence. SIF's allegation in the Answer is not a timely petition for reconsideration or

removal of the WCJ,s nrling. Moreover, the record supports the WCJ's finding that Dr.. Markovitz's

deposition is admissible since the case was submitted at trial and subsequently requested to be ordered

off calendar pending settlement. SIF then had months before the deposilion to seek a determination of

whether discovery was closed, but failed to do so'

To interpret legislation, the Legislature's intent should be given effect which may be determined

from the plain or ordinary meaning of the statutory language. (DuBois v. Workers' Comp. Appeals Bd.

(Dubois) (1gg3) 5 Cal.4th 392,397 [58 Cal.Comp.cases 286]; Kleemqnn, supra, 127 Cal.App.4th at p.

2g2.) Interpretation of statutory language should be consistent with the purpose of the statute and

statutory framework as a whole. (DuBois, supra,5 Cal.4th at p. 388; Kleemann, supra, 127 Cal.App.4th

at p. 2g2.) Related provisions are read together as part of the overall statutory scheme to harmonize and

give effect to the statutes if possible. (Brodie, supra,4o Cal.4th at p. 1324; Alexander, s;upra, !06

Cal.App.4th at PP. 917-918.)

We point out that while S.B. 899 repealed former section 4750 and amended section 4663 so that

apportionment of permanent disability is based on causation, section 4751 which determined SIF liability

remained unchanged. Therefore, the rules which determined SIF liability before S.B. 899 may still

apply. However, the rules which determine permanent disability, apportionment and SIF liability under

n'l
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section 47sl should be applied consistently and harmonized with permanent disability and

apportionment under the current statutory scheme if possible' (Brodie, supra,4o Cal'4th at p' 1324;

Alexander, suPra,l06 Cal.App.4th at pp' 917-918')

In addition, the rules for SIF liability under section 4751 and for apportionment under former

section 4750 were consistent where possible because liability of SIF is conelated to liability of the

employer. (Fran6in, supra,79 Cal.App.3d at pp.239-2a0) Therefore, liability of SIF under section

4751 should be consistent with apportionment of pennanent disability under section 4663 if possible,

since the latter statute currently detemrines liability of the employer. (Kleemann, sttpra,l2T Cat.App.4th

at pp. 284-285.)

Before S.B. 899, apportionment of permanent disability was permissible when permanent

disability pre-existed the industriat injury under former section 4?50, or when the industrial injury "lit

up,, or aggavated a disease process and permanent disability would have also resulted from the normal

Progressofthediseaseunderformersection4663.(Kteemgnn,supra,727Cal,App.4thatpp,284-285;

Franpin, supra,79 Cal.App.3d at pp. 235-241.) Apportionment of permanent disabitity after S.B. 899 is

based on causation by factors other than the industrial injury, which includes disability that could not

have been apportioned before S.B. 899 such as pathology, asymptomatic prior conditions and retoactive

prophylactic work preclusions, provided there is substantial evidence establishing that these factors

caused permanent disability. (Escobedo, suPra,70 Cal.Comp.Cases at pp. 614-621') Application of the

nrles for apportionment of permanent disability and SIF liability, whether under Frain$in ot Escobedo,

must be supported by substantial evidence'

We find that permanent disability or impairment existed before the industial injury based on Dr.

Markovitz,s deposition testimony and substantial medical evidence, and SIF is liable under section 4751,

Ftanfiin atd Escobedo, Tlte Franfiirz court rejected apportionment to alleged permanent disability

before the industrial injury based on the record, and denied SIF liability. f{ere, 
applicant and the

Departnent previously stipulated to 100% permanent disability with 50% apportionrnenl. Liability of

thc Department based on 50% apportionment of permanent disability and liability of SIF are also

consistent under the circumstances. (Ferguson, supra, 50 Cal'2d at p' 475; FranHin' supra' 79
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Cal.App.3d at PP. 239-240.)

We further note that prior to filing for benefits from SIF, applicant previously contended on

reconsideration that the stipulated award should be reopened and he should be awarded 1000/o permanent

disability without apportionment under section a663(e). The Appeals Board declined to decide the issue

because it was not properly raised by applicant, which decision became final. Although section 4663(e)

precludes apportionment in cases involving injuries under sections 3212 et seq., substantial evidence may

nevertheless indicate that permanent disability existed prior to the industrial injury. There also may be

cases where section 4663(e)does not apply, and there is apportionment lessening employer liability and

existing permanent disability before the industrial injury cannot be shown for SIF liability under section

47 51 . (Es cob edo, supr o, 70 Cal.Comp.Cases at p' 7 l9')

In conclusion, we find that applicant had permanent disability or impairment before the industrial

injury based upon substantial evidence. There is also a final decision that applicant is 100% permanently

disabled with 50% apportionment to causes before the industial injury. Accordingly, applicant has met

the thresholds of 70o/o combined perrnanent disability based on the preexisting permanent disability or

impairment and industrial injury, arfi 3l%permanent disability based on the industial injury, and SIF is

liable for benefits under section 4751'
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For the foregoing reasons,

IT IS ORDERED that as the Decision After Reconsideration by the workers' compensation

Appeals Board, the Findings and Orders dated August 5,2013 is RESCINDED, and a new decision is

SUBSTITUTED therefore as follows:

FINDINGS OF FACT

l. Applicant had preexisting pennanent disability or impairment prior to

his industrial injury of April 15,2004.

2. Applicant has established the required tluesholds for liability of the

Subsequent Injuries Benefits Trust Fund.

ORIIER

IT Is HEREBy 6RDERED that applicant is entifled to benefits fiom the Subsequ€nt Injtuies

Benefits Trust Fund.
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IT IS FURTHER ORDERED that this matter

proceedings and a decision consistent with this opinion'

is RETURNED to the WCJ for further

I CONCUR,

DryUTY ^NNE 
SCHMITZ

DATED AI\[D FILED AT SAN FRAIYCISCO, CALIFORI\IA

JUL 0I 2015

SERVICE MADE ON THE ABOVE DATE ON TIIE PERSONS LISTED BELOW AT THEIR

,q,DbREssEs sHowN oN TIIE cURRENT oFFIcIAL ADDRESS RECoRD'

ADAMS, FERROI{E & FERRON'E
DUSTY GLENN GARMAN
OFFICE OF THE DIRECTOR

*nrrrfrt,

ROl,lNlE G. CAPLANE

ffi

GARMAN, Dusty Glenn 15

it-ud

41



42



43



44



45



46



47



48



49



1 
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3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

Case No. ADJ9445538 
4 WENDY LEUNG, (Los Angeles District Office) 

5 Applicant, 

6 
vs. 

7 

8 HUNTINGTON MEDICAL FOUNDATION; 
and SUBSEQUENT INJURIES BENEFIT 

9 TRUST FUND, 

10 

11 

Defendants. 

OPINION AND ORDER 
DENYING PETITION FOR 

RECONSIDERATION 

12 Applicant, Wendy Leung, seeks reconsideration of the Findings of Fact and Order issued by the 

13 workers' compensation administrative law judge (WCJ) on August 9, 2017. In that decision, the WCJ 

14 found in relevant part: "There is no substantial medical evidence to support a subsequent compensable 

15 industrial permanent disability finding pursuant to Labor Code Section 4 7 51 in order to obtain benefits 

16 from the Subsequent Injuries Benefit Trust Fund [(SIBTF)]."1 

17 In her petition for reconsideration, applicant contends that she meets the section 4751 eligibility 

18 requirements for SIBTF benefits because: (1) she sustained a cumulative injury from October 1, 2002 to 

19 October 1, 2004 to her bilateral shoulders and wrists causing 43% permanent disability; (2) she sustained 

20 a subsequent cumulative injury from November 11, 2012 to November 11, 2013 to her bilateral upper 

21 extremities, wrists, hands, fingers, and elbows; and (3) following her subsequent industrial injury, her 

22 overall permanent disability is in excess of 70%. 

23 The WCJ filed a Report and Recommendation on Petition for Reconsideration (Report) 

24 recommending that applicant's petition for reconsideration be denied. SIBTF filed an answer asserting 

25 that the WCJ's decision should be affirmed. We note, however, that SIBTF's answer appended 

26 

27 
All subsequent statutory references are to the Labor Code. 
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1 approximately 30 pages of documents already contained in the adjudication file, in violation of WCAB 

2 Rule 10842(c). (Cal. Code Regs., tit. 8, § 10842(c).) SIBTF and its counsel are admonished to follow the 

3 WCAB's Rules in the future. 

4 For the reasons that follow, we deny applicant's petition for reconsideration. 

5 I. BACKGROUND 

6 On May 7, 2008, a stipulated Award issued in Case No. ADJ379768 (LAO 0860114) finding that 

7 applicant sustained a cumulative injury to her right and left shoulders and her right and left wrists while 

8 employed as a billing clerk by Huntington Medical Foundation from October 1, 2002 through October 1, 

9 2004, causing 38% permanent disability. 

10 On November 9, 2009, a revised stipulated Award issued in Case No. ADJ379768. This new 

11 stipulated Award found that applicant's October 1, 2002 through October 1, 2004 cumulative injury, in 

12 addition to causing injury to her bilateral shoulders and wrists, also caused injury to her neck/cervical 

13 spme. It also found that her disability had increased to 43%. 

14 In 2014, applicant filed an application in Case No. ADJ9445538 alleging a new cumulative injury 

15 to her bilateral upper extremities (including the wrists, hands, fingers, and elbows) while employed as a 

16 billing clerk by Huntington Medical Foundation from November 11, 2012 through November 11, 2013. 

1 7 This application was later amended to also claim injury to the neck. 

18 Both insurers on the risk for applicant's claimed November 11, 2012 through November 11, 2013 

19 cumulative injury in Case No. ADJ9445538 issued letters denying liability. 

20 On February 11, 2016, a WCJ approved a Compromise and Release (C&R) of applicant's claim 

21 for ordinary workers' compensation benefits in Case No. ADJ9445538 for the total sum of $40,000. The 

22 MSA (Medicare Set-Aside) Addendum to the C&R contained language 

23 On April 6, 2016, applicant filed an Application for Subsequent Injuries Trust Fund Benefits 

24 relating to her claimed November 11, 2012 t~ough November 11, 2013 cumulative injury in Case No. 

25 ADJ9445538.2 

26 

27 
2 SIBTF was formerly called the Subsequent Injuries Fund (SIF). 

LEUNG, Wendy 2 
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1 Applicant's SIBTF claim was tried on May 16, 2017. At trial, applicant and SIBTF stipulated 

2 that applicant "claims to have sustained" cumulative injury to her neck, shoulders, and wrists "during the 

3 period November 11, 2012, to November 12, 2013" (italics added). There was no stipulation to an actual 

4 cumulative injury during that period. Applicant's SIBTF claim was submitted for decision without 

5 testimony based on the documentary evidence. 

6 At trial, applicant offered in evidence the July 23, 2007 report of Phillip A. Sobol, M.D., who was 

7 then acting as applicant's qualified medical evaluator (QME) in orthopedics regarding her claimed 

8 cumulative injury from October 1, 2002 through October 1, 2004 in Case No. ADJ379768. In his July 

9 23, 2007 report, Dr. Sobol diagnosed applicant to have status post-left shoulder open rotator cuff repair, 

10 status post right shoulder open rotator cuff repair, bilateral elbow medial and lateral epicondylitis, and 

11 bilateral forearm/wrist extensor/flexor tendinitis. He attributed these conditions to applicant's continuous 

12 trauma due to performing repetitive typing, writing, gripping, grasping, squeezing, pushing and puiling-

13 type activities in a non-ergonomic work station. He declared applicant to be permanent and stationary 

14 and, based on the American Medical Association Guides to the Evaluation of Permanent Impairment 

15 (Fifth Edition) (AMA Guides), he concluded that applicant's various bilateral upper extremity conditions 

16 combined to cause 43% whole person impairment (WPI), which he attributed entirely to her continuous 

17 trauma injury from October 1, 2002, to October 1, 2004. 

18 Applicant also introduced in evidence the January 28, 2008 report of Phillip J. Kanter, M.D., who 

19 was the defendant's QME in orthopedics for applicant's October 1, 2002 through October 1, 2004 

20 cumulative injury claim in Case No. ADJ379768. Dr. Kanter related a history of bilateral shoulder pain 

21 and bilateral wrist/hand pain due to applicant's work activities. He diagnosed status post-right shoulder 

22 surgery in November 2005, status post left shoulder surgery in July 2006, and sprains to the right and left 

23 wrists, which he attributed to industrial causation. Dr. Kanter found various objective and subjective 

24 factors of permanent disability, plus bilateral shoulder preclusions from very heavy lifting and repetitive 

25 overhead usage for such activities as pushing, laying, reaching or lifting. He also opined that applicant's 

26 bilateral shoulder and bilateral wrist disabilitv combined to cause 19% WPI under the AMA Guides. 

27 With respect to applicant's right and left shoulders, he apportioned 90% of her permanent disability to 
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1 the continuous trauma of her job-related duties through October 1, 2004 and 10% to pre~existing 

2 degenerative changes. With respect to her right and left wrists/hands, he found that all of her disability 

3 was due to her continuous trauma through October 1, 2004. 

4 Also admitted in evidence was the November 19, 2008 report of Peter M. Newton, M.D., the 

5 agreed medical evaluator (AME) in orthopedics, relating to applicant's October 1, 2002 through October 

6 1, 2004 injury in Case No. ADJ3 79768. Dr. Newton stated that, at the time of his evaluation, applicant 

7 was symptomatic with respect to her cervical spine and bilateral shoulders, but asymptomatic with 

8 respect to her bilateral elbows, wrists, and hands. Dr. Newton deferred rendering any final opinion until 

9 after applicant had an MRI of the cervical spine and soft tissue ultrasound of both shoulders. Dr. Newton 

10 also wanted to review applicant's medical records. 

11 Dr. Newton issued a permanent and stationary report on December 18, 2008. He observed that 

12 the cervical MRI showed some disc protrusion at C3-4, C4-5, and C5-6 and that the ultrasound of the 

13 right and left shoulders showed findings consistent with bilateral shoulder rotator cuff repair with some 

14 marked thinning of the supraspinatus. He diagnosed applicant have musculoligamentous strain of the 

15 cervical spine, status post right and left shoulder surgery, and right elbow and forearm pain. He declared 

16 applicant to be permanent and stationary and found 7% WPI for the cervical spine, 10% WPI with 

17 respect to "each" of the right and left shoulders, a 1 % pain add-on for "each shoulder," and a 1 % pain 

18 add-on for the right elbow. Dr. Newton did not specify a combined WPI rating. With respect to 

19 apportionment, Dr. Newton stated with "reasonable medical probability" that all of applicant's bilateral 

20 upper extremity disability was caused by cumulative trauma from October 1, 2002 through October 1, 

21 2004. However, he further stated with "reasonable medical probability" that while two-thirds of her neck 

22 disability is due to cumulative trauma from October 1, 2002 through October 1, 2004, the other one-third 

23 "is due to the subsequent continuous trauma period after she returned to work in October 2007." 

24 On November 11, 2013, Dr. Sobol issued a "Primary Treating Physician's Progress Report" and 

25 "Orthopedic Final Evaluation." In that report, Dr. Sobol observed that applicant had received a 

26 stipulated 42% permanent disability award for her October 1, 2002 through October 1, 2004 industrial 

27 injury. He further related that applicant "most recently returned on September 20, 2013 for evaluation 
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1 and reported increased symptomatology relative to her bilateral wrist and hand residuals" and said that, 

2 following her re-examination on that date, applicant "was found to have increased pain in her bilateral 

3 elbows, forearms, wrists and hands in addition to complaints of triggering of her left thumb and active 

4 triggering of her right thumb and bilateral middle fingers." With respect to the triggering of the bilateral 

5 thumb and middle fingers, Dr. Sobol said "I now believe [these conditions were] caused due to a new 

6 work-related injury on a continuous trauma basis and not due to the extension of worsening symptoms 

7 for her residual flare-up of her bilateral wrist complaints." He further stated "[t]he patient has been 

8 advised to report this new injury to her employer [and] she should return to this office for further 

9 evaluation and treatment for her bilateral hand complaints relative to the new work-related continuous 

10 trauma injury on an industrial basis." There is no indication that, in issuing this report, Dr. Sobol 

11 reviewed the November 19, 2008 or December 18, 2008 reports of the AME, Dr. Newton. 

12 On August 27, 2015, Dr. Sobol issued another "Primary Treating Physician's Progress Report" 

13 and "Orthopedic Permanent and Stationary Report." There, Dr. Sobol again noted that applicant had 

14 received a stipulated 43% permanent disability award for a prior cumulative injury from October 1, 2002 

15 through October 1, 2004 to her neck, bilateral shoulders, and bilateral wrists. He observed that, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

following the stipulated award, applicant returned to her regular duties, but "she noted marked worsening 

of her neck, bilateral shoulder, bilateral elbow/forearm/wrist/hand complaints, which she attributed to 

performing her regular duties requiring prolonged sitting and repetitive use of her hands and arms for 

typing, writing, computer keyboarding, data entry, and filing." Dr. Sobol said: 

[Applicant] is now left with substantial increased disability involving her neck, 
shoulders, and elbows/forearms/wrists/hands, resulting in permanent work restrictions 
of no lifting of items weighing over 10 pounds; no forceful pushing and pulling; no 
repetitive forceful gripping and grasping; no over-shoulder work; and no typing, 
mousing, or writing greater than 45 minutes per hour arising secondary to subsequent 
work-related continuous trauma injury extending from November 11, 2012 through 
November 11, 2013. 

*** 

Based on the information that I have been provided, with regard to apportionment 
relative to causation of the increased disability/impairment involving the patient's 
neck, bilateral shoulders, and bilateral elbows/forearms/wrists/hands, 50% will be 
apportioned to her prior work-related continuous trauma injury extending from 
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October 1, 2002 through October 1, 2004 and the remaining 50% to the above work
related continuous trauma injury extending from November 11, 2012 through 
November 11, 2013 while employed as a billing clerk with Huntington Medical 
Foundation. Apportionment to other factors is warranted [sic].3 

As with his November 11, 2013 report, Dr. Sobol's August 27, 2015 report makes no reference to any 

review of the November 19, 2008 or December 18, 2008 reports of the AME, Dr. Newton. 

On August 9, 2017, the WCJ issued her decision denying applicant's claim for SIBTF benefits. 

In brief, the WCJ found: "There is no substantial medical evidence to support a subsequent compensable 

industrial permanent disability finding pursuant to Labor Code Section 4 7 51 in order to obtain benefits 

from the Subsequent Injuries Benefits Trust Fund." 

II. DISCUSSION 

To qualify for SIBTF benefits, the inj_ured employee has the burden of proving that he or she 

meets the requirements of section 4751. (Brown v. Workers' Comp. Appeals Ed. (1970) 20 Cal.App.3d 

903, 915 [36 Cal.Comp.Cases 627]; Lab. Code,§ 5705.) Section 4751 provides: 

If an employee who is permanently partially disabled receives a subsequent 
compensable injury resulting in additional permanent partial disability so that the 
degree of disability caused by the combination of both disabilities is greater than that 
which would have resulted from the subsequent injury alone, and the combined effect 
of the last injury and the previous disability or impairment is a permanent disability 
equal to 70 percent or more of total, he shall be paid in addition to the compensation 
due under this code for the permanent partial disability caused by the last injury 
compensation for the remainder of the combined permanent disability existing after 
the last injury as provided in this article; provided, that either (a) the previous 
disability or impairment affected a hand, an arm, a foot, a leg, or an eye, and the 
permanent disability resulting from the subsequent injury affects the opposite and 
corresponding member, and such latter permanent disability, when considered alone 
and without regard to, or adjustment for, the occupation or age of the employee, is 
equal to 5 percent or more of total, or (b) the permanent disability resulting from the 
subsequent injury, when considered alone and without regard to or adjustment for the 
occupation or the age of the employee, is equal to 35 percent or more of total. 

24 In finding that applicant is not entitled to SIBTF benefits, the WCJ's decision rested in part on her 

25 conclusion that "applicant has not met her burden of proof since there is no substantial medical evidence 

26 

27 It appears that Dr. Sobol's August 27, 2015 report intended to state that apportionment to other factors "is 
not warranted" or "is unwarranted." 
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1 that the applicant sustained a subsequent industrial injury in order to qualify for SIBTF benefits." In 

2 reaching this conclusion, the WCJ opined that the November 11, 2013 and August 27, 2015 reports of 

3 Dr. Sobol "do[] not amount to substantial medical evidence on the issue of causation" because "Dr. 

4 Sobol does not appear to have reviewed any medical records in connection with the resolution of 

5 applicant's prior case which resulted in the 43% permanent disability award which was based upon the 

6 AME reporting of Dr. Newton" and because "Dr. Sobol's comments that there is a continuous trauma do 

7 not fully address the how or why he came to the conclusion." 

8 We agree with the WCJ's conclusion that applicant did not carry her burden of proving 

9 entitlement to SIBTF benefits under section 4 751. Although she proved some of the elements necessary 

10 to establish entitlement, she failed to adequately prove all of the requisite elements. 

11 The first element of section 4751 an SIBTF claimant must establish is that he or she was 

12 "permanently partially disabled" prior to the subsequent industrial injury. (Ferguson v. Industrial Acc. 

13 Com. (1958) 50 Cal.2d 469, 477 [23 Ca~.Comp.Cases 108]; Escobedo v. Marshalls (2005) 70 

14 Cal.Comp.Cases 604, 619 (Appeals Board en bane) (Escobedo).) Under section 4751, this preexisting 

15 disability may be industrial or nonindustrial. (Subsequent Injuries Fund v. Workmen's Comp. Appeals 

16 Bd. (Talcott) (1970) 2 Cal.3d 56, 62 [35 Cal.Comp.Cases 80]; Escobedo, supra, 70 Cal.Comp.Cases at p. 

17 619.) 

18 The 43% stipulated permanent disability award for applicant's October 1, 2002 through October 

19 1, 2004 cumulative injury establishes that she had preexisting partial permanent disability prior to her 

20 claimed November 11, 2012 through November 11, 2013 cumulative injury. 

21 The second element of section 4 7 51 that an SIBTF claimant must establish is that he or she 

22 sustained "a subsequent compensable [(i.e., industrial)] injury." 

23 The burden of proving industrial injury rests with the applicant. (Lab. Code, §§ 3202.5, 5705; 

24 LaTourette v. Workers' Comp. Appeals Bd. (1998) 17 Cal.4th 644, 650 [63 Cal.Comp.Cases 253].) 

25 Where the question of industrial causation is beyond the bounds of ordinary knowledge, proof in the 

26 form of expert medical evidence is required. (State Comp. Ins. Fund v. Industrial Acc. Com. (Willson) 

27 (1924) 195 Cal. 174, 184 [11 IAC 277]; Ins. Co. of North America v. Workers' Comp. Appeals Bd. 
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1 (Kemp) (1981) 122 Cal.App.3d 905, 911 [46 Cal.Comp.Cases 913].) However, to constitute substantial 

2 evidence on industrial causation, a reporting physician must state his or her opinion in terms of 

3 reasonable medical probability. (McAllister v. Workmen's Comp. Appeals Bd. (1968) 62 Cal.2d 408, 413, 

4 416, 419 [33 Cal.Comp.Cases 660]; LaTourette, supra, 17 Cal.4th at p. 650.) 

5 Dr. Sobol's November 11, 2013 and August 27, 2015 reports are not sufficient to carry 

6 applicant's burden that she sustained "a subsequent compensable injury" following her October 1, 2002 

7 to October 1, 2004 cumulative trauma. 

8 Dr. Sobol's November 11, 2013 report stated that he "believe[d]" that following her October 1, 

9 2002 through October 1, 2004 cumulative injury, applicant sustained a new cumulative injury with 

10 respect to her symptoms of triggering of the bilateral, and middle fingers. However, a mere statement of 

11 belief does not rise to the level ofreasonable medical probability. 

12 Dr. Sobol's August 27, 2015 report also made no statement of reasonable medical probability 

13 regarding a subsequent industrial injury. He stated that applicant "is now left with substantial increased 

14 [neck and bilateral upper extremity] disability ... arising secondary to subsequent work-related 

15 continuous trauma injury extending from November 11, 2012 through November 11, 2013." He also 

16 states that, "of the increased disability/impairment involving the patient's neck, bilateral shoulders, and 

17 bilateral elbows/forearms/wrists/hands, 50% will be apportioned to her prior work-related continuous 

18 trauma injury extending from October 1, 2002 through October 1, 2004 and the remaining 50% to the ... 

19 work-related continuous trauma injury extending from November 11, 2012 through November 11, 2013." 

20 Yet, neither Dr. Sobol's statement that applicant's increased disability is "secondary to subsequent 

21 work-related continuous trauma injury extending from November 11, 2012 through November 11, 2013" 

22 nor his statement that 50% of applicant's overall disability "will be apportioned ... to the ... work-related 

23 continuous trauma injury extending from November 11, 2012 through November 11, 2013" is an 

24 affirmative declaration ofreasonable medical probability. 

25 The December 18, 2008 opinion of Dr. Newton, the AME, does state with "reasonable medical 

26 probability" that one-third of applicant's neck disability "is due to the subsequent continuous trauma 

27 period after she returned to work in October 2007." However, in Case No. ADJ9445538, applicant's 

LEUNG, Wendy 8 
57



1 

2 

3 

4 

5 

6 

7. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

application for ordinary benefits, her application for SIBTF benefits, and the stipulations at the May 16, 

201 7 trial all reflect that applicant was claiming to have sustained a subsequent cumulative injury from 

about November 11, 2012 through November 11, 2013.4 Therefore, Dr. Newton's December 18, 2008 

opinion that it was reasonably medically probable that applicant sustained a cumulative injury "after she 

returned to work in October 2007" is not sufficient to establish a subsequent cumulative injury from 

November 11, 2012 through November 11, 2013. 

Furthermore, even if we were to assume that applicant's subsequent cumulative injury claim was 

not limited to a period of injurious exposure from November 11, 2012 through November 11, 2013,5 and 

that Dr. Newton's December 18, 2008 report establishes "a subsequent compensable injury," applicant 

still would not meet her burden under section 4751 for establishing entitlement to SIBTF benefits. 

Applicant would still have to carry her burden of proving the other requisite elements of an SIBTF claim 

under section 4751, including: 

II I 

( 1) the subsequent industrial injury caused additional permanent partial disability 
greater than that which would have resulted from the subsequent injury alone; 

(2) the combined effect of the subsequent industrial injury and the previous disability 
is equal to or greater than 70% disability; and 

(3) either: (a) the previous disability affected a hand, an arm, a foot, a leg, or an eye, 
and the permanent disability resulting from the subsequent injury affects the opposite 
and corresponding member, plus the disability from the subsequent injury, when 
considered alone and without regard to adjustment for age or occupation, is equal to 
5% or more; or (b) the permanent disability resulting from the subsequent injury, 
when considered alone and without regard to adjustment for age and occupation, is 
equal to 35%. 

4 Applicant's application for ordinary benefits in Case No. ADJ9445538 alleged a cumulative injury "which 
began on 11/11/2012 and ended on 11111/2013." Her application for SIBTF benefits claimed an injury on 
"11/11/2013." The trial stipulations claimed injury "during the period November 11, 2012, to November 12, 
2013." 

Section 5500.5 limits liability for a cumulative injury to the employment(s) in the last year of injurious 
exposure, it does not limit the beginning date of the cumulative trauma for which the employee can plead and 
recover. (Flesher v. Workers' Comp. Appeals Bd. (1979) 23 Cal.3d 322, 324-327 [ 44 Cal.Comp.Cases 212]; Rielli 
v. Workers' Comp. Appeals Bd. (1982) 134 Cal.App.3d 721, 725, fn. 3 [47 Cal.Comp.Cases 828]; Escobedo, 
supra, 70 Cal.Comp.Cases at p. 614, fn. 7.) 
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1 The December 18, 2008 AME report of Dr. Newton proves that applicant's subsequent industrial 

2 injury caused additional permanent partial disability, but the report does not meet either the second or 

3 third elements mentioned above. 

4 The only "subsequent compensable injury" found by Dr. Newton's December 18, 2008 AME 

5 report involved cumulative injury to the neck. And the only new industrially-caused disability that Dr. 

6 Newton attributed to applicant's cumulative trauma after October 1, 2002 through October 1, 2004 was 

7 one-third of the 7% overall WPI rating for her neck, i.e., something approximating 2% or 3% new 

8 industrial disability. Under no circumstances does that disability, when combined with applicant's 

9 stipulated 43% permanent disability due to her October 1, 2002 through October 1, 2004 cumulative 

10 injury, rise to a combined permanent disability of 70% or more. Furthermore, the 2% or 3% new 

11 industrial neck disability found by Dr. Newton does not affect and opposite and corresponding hand, arm, 

12 foot, leg, or eye. Also, the subsequent industrial disability is not 35% or more. 

13 Additionally, as discussed above, the November 11, 2013 and August 27, 2015 opinions of Dr. 

14 Sobol failed to establish with reasonable medical probability that applicant sustained subsequent 

15 cumulative injury after October 1, 2002 through October 1, 2004. Furthermore, even if we were to 

16 utilize Dr. Newton's December 18, 2008 finding of subsequent compensable neck injury and then utilize 

17 Dr. Sobol's assessment of applicant's subsequent neck disability, applicant still would not have proved 

18 the second and third elements of section 4751 just referred to above. 

19 First, as with industrial causation, a physician's assessment regarding permanent disability and its 

20 causation must be based on reasonable medical probability. (Benson v. Workers' Comp. Appeals Bd. 

21 (2009) 170 Cal.App.4th 1535, 1560 [74 Cal.Comp.Cases 113]; Escobedo, supra, 70 Cal.Comp.Cases at 

22 p. 620.) Here, neither Dr. Sobol's November 11, 2013 opinion nor his August 27, 2015 opinion assesses 

23 permanent disability and its causation in light of reasonable medical probability. 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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1 Second, although Dr. Sobol opines that applicant has substantial increased permanent disability, 

2 he fails to parcel out what portion of applicant's increased disability is due to her neck, as opposed to her 

3 bilateral upper extremities for which subsequent industrial causation has not been proven, i.e., he bundles 

4 the neck and bilateral upper extremity disability into one collective mass (cf. Lab. Code,§ 4663).6 

5 Third, like industrial causation, a physician's assessment regarding permanent disability and its 

6 causation must be based on reasonable medical probability. (Benson v. Workers' Comp. Appeals Bd. 

7 (2009) 170 Cal.App.4th 1535, 1560 [74 Cal.Comp.Cases 113]; Escobedo, supra, 70 Cal.Comp.Cases at 

8 p. 620.) Here, neither Dr. Sobol's November 11, 2013 opinion nor his August 27, 2015 opinion assesses 

9 applicant's neck permanent disability and its causation in light of reasonable medical probability. 

10 Finally, Dr. Sobol's opinions fail to state with reasonable medical probability how and why 

11 applicant's subsequent cumulative neck injury caused any portion of applicant's permanent disability. 

12 (E.L. Yeager Construction v. Workers' Comp. Appeals Bd. (Gatten) (2006) 145 Cal.App.4th 922, 928 [71 

13 Cal.Comp.Cases 1687]; Escobedo, supra, 70 Cal.Comp.Cases at p. 621.) 

14 Accordingly, for all the reasons above, the WCJ correctly concluded that applicant failed to carry 

15 her burden under section 4751 of establishing entitlement to SIBTF benefits. 

16 /// 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

6 As observed above, Dr. Sobol's August 27, 2015 report states: 

[Applicant] is now left with substantial increased disability involving her neck, shoulders, 
and elbows/forearms/wrists/hands, resulting in permanent work restrictions of no lifting of 
items weighing over 10 pounds; no forceful pushing and pulling; no repetitive forceful 
gripping and grasping; no over-shoulder work; and no typing, mousing, or writing greater 
than 45 minutes per hour arising secondary to subsequent work-related continuous trauma 
injury extending from November 11, 2012 through November 11, 2013. 

*** 

Based on the information that I have been provided, with regard to apportionment relative to 
causation of the increased disability/impairment involving the patient's neck, bilateral 
shoulders, and bilateral elbows/forearms/wrists/hands, 50% will be apportioned to her prior 
work-related continuous trauma injury extending from October I, 2002 through October 1, 
2004 and the remaining 50% to the above work-related continuous trauma injury extending 
from November 11, 2012 through November 11, 2013 while employed as a billing clerk with 
Huntington Medical Foundation. Apportionment to other factors is warranted [sic]. 
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1 For the foregoing reasons, 

2 IT IS ORDERED that applicant's Petition for Reconsideration, filed August 21, 2017, is 

3 DENIED. 

4 

5 

6 

7 

8 

9 I CONCUR, 

10 

11 

12 

13 

14 

15 

16 

WORKERS' COMPENSATION APPEALS BOARD 

JOSE H. RAZO 

17 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

18 OCT 0 5 2D11 
19 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 
20 

21 GLAUBERBERENSON 
LYDIA NEWCOMB 

22 OD LEGAL - LOS ANGELES 

23 SIBTF - SACRAMENTO 
WENDY LEUNG 

24 

25 NPS/bea 

26 

27 
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2 

3 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

4 MICHAEL KELLY, 

5 

6 

Applicant, 

vs. 

7 SUBSEQUENT INJURIES BENEFITS TRUST 
FUND, 

8 

9 

10 

Defendants. 

Case No. ADJ8104549 
(Santa Rosa District Office) 

OPINION AND ORDER 
DENYING PETITION 

FOR RECONSIDERATION 

11 Applicant, Michael Kelly, seeks reconsideration of the Findings and Order, issued April 17, 2017, 

12 in which a workers' compensation administrative law judge (WCJ) held applicant was not entitled to 

13 benefits from the Subsequent Injuries Benefits Trust Fund (SIBTF), finding applicant did not establish he 

14 was permanently partially disabled as of March 23, 2011, the date he sustained an industrial injury to his 

15 right shoulder. 

16 Applicant contests the WCJ's determination that he is not entitled to SIBTF benefits, contending 

17 that the medical evidence the WCJ relied upon is not substantial medical evidence to justify his finding. 

18 Applicant argues that the reporting of Qualified Medical Evaluators, Dr. Burt and Dr. Nacouzi, 

19 established that applicant had a pre-existing permanent disability at the time of his 2011 industrial injury, 

20 which, when combined with the disability from his subsequent injury, rendered him permanently totally 

21 disabled. 

22 The Director of Industrial Relations, as Administrator of the SIBTF, has filed an Answer to 

23 applicant's Petition for Reconsideration, and the WCJ has prepared a Report and Recommendation on 

24 Petition for Reconsideration, in which he recommends that applicant's petition be denied. 

25 We have considered the allegations and arguments of the Petition for Reconsideration, as well as 

26 the answer thereto, and have reviewed the record in this matter and the WCJ's Report and 

27 Recommendation on Petition for Reconsideration of May 22, 2017, which considers, and responds to, 
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1 each of the applicant's contentions. Based upon our review of the record, and for the reasons stated in 

2 the WCJ's Report, which we adopt and incorporate as the decision of the Board, we will affirm the WCJ's 

3 Findings and Order, and deny the petition for reconsideration. 

4 Additionally, we observe that applicant's contentions are largely predicated upon the mis-

5 characterization of the reporting of Dr. Georgis, the QME who evaluated applicant's claim for his March 

6 23, 2011 industrial injury to his right shoulder. Applicant seeks to diminish Dr. Georgis' medical 

7 evaluation as "limited-scope" and "narrow," and failing to "conduct a comprehensive evaluation 

8 regarding global issues that exceeded the right shoulder injury." Because Dr. Georgis evaluated the 

9 extent of applicant's right shoulder injury, applicant argues, his reporting cannot be relied upon to 

10 determine the extent of the effect of applicant's pre-existing non-industrial condition on his overall level 

11 of disability at the time of his 2011 industrial injury. We do not find applicant's contentions persuasive, 

12 and concur with the WCJ that Dr. Georgis' reporting constitutes substantial medical evidence that 

13 supports the WCJ's findings. 

14 Labor Code section 4 7 51, reqmres applicant to "show that prior to the occurrence of the 

15 subsequent industrial injury he had attained the factual status of the 'permanently partially disabled' and 

16 that such previously incepted disability was labor disabling." (Ferguson v. l.A.C. (1958) 50 Cal.2d 469 

17 [23 Cal.Comp.Cases 108].) As quoted in Escobedo v. Marshalls (2005) 70 CCC 604, 19 [en bane], " ... the 

18 chief requirement for SIF benefits is that the condition must have been 'labor disabling' prior to the 

19 occurrence of the subsequent industrial injury." In other words, applicant carries the burden to establish 

20 that at the time of his 2011 industrial injury, he was then suffering from a ratable pre-existing partial 

21 permanent disability. We note that a ratable permanent disability causes impairment of earning capacity, 

22 impairment of the normal use of a body part, or a competitive disadvantage in the open labor market. 

23 (See State Comp. Ins. Fund v. I.A. C. (Hutchinson) (1963) 59 Cal.2d 45 [28 Cal.Comp.Cases 20] .) 

24 Such a pre-existing disability cannot be based upon a retroactive prophylactic work restriction. As 

25 held in Franklin v. Workers' Comp. Appeals Bd. (1978) 79 Cal.App.3d 224 [43 Cal.Comp.Cases 310, 

26 317-318], "A pre-existing disability cannot be established by a 'retroactive prophylactic work restriction' 

27 on the pre-existing condition placed on the injured after the subsequent industrial injury in absence of 
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1 evidence to show that the worker was actually restricted in his work activity prior to the industrial 

2 injury." (Emphasis added.) The Court in Franklin expressly found that a medical opinion stating that had 

3 the physician conducted an examination prior to the subsequent injury, a work restriction would have 

4 been placed "is an attempt to apportion improperly via a retroactive prophylactic restriction." ( 43 

5 Cal.Comp.Cases at 320.) "The question is whether it can be demonstrated by competent evidence that the 

6 pre-existing condition did interfere or would have interfered with any type of work activity." (43 

7 Cal.Comp.Cases at 320.) As stated in Ferguson, supra, section 4751 "was not intended to apply to 

8 asymptomatic disease processes which were unknown to both the employee and employer and which in 

9 nowise interfered with the employee's ability to work." (23 Cal.Comp.Cases at 110, italics in original.) 

10 Consistent with his authority to determine the weight of the evidence, the WCJ found the 

11 conclusions of Dr. Burt and Dr. Nacouzi, that at the time of his 2011 industrial injury applicant had 

12 substantial work preclusions as a consequence of his pre-existing non-industrial medical conditions, were 

13 inconsistent with the evidence. The WCJ contrasted the findings of Dr. Georgis, who, by applicant's own 

14 account, had an accurate history of applicant's work duties and physical condition, and who conducted a 

15 comprehensive physical examination, with those of Dr. Burt and Dr. Nacouzi. Contrary to Dr. Burt's and 

16 Dr. Nacouzi's finding that at the time of his 2011 industrial injury, applicant was limited by significant 

17 work restrictions, including a bilateral restriction from gripping and grasping, Dr. Georgis took a history 

18 from applicant that he was able to perform the arduous task;s required of his job at the time of his injury, 

19 including grasping, pushing and pulling, lifting over 100 pounds, and operating heavy machinery. Had 

20 applicant been following the substantial work restrictions identified by Dr. Burt and Dr. Nacouzi, he 

21 would not have been able to perform his job duties. 

22 The WCJ also noted that neither Dr. Burt nor Dr. Nacouzi reviewed any medical reports 

23 contemporaneous with the significant restrictions for his pre-existing conditions they concluded he was 

24 working under. They reviewed no medical records that established applicant was working with a ratable 

25 permanent disability at the time of his 2011 industrial injury. Their conclusions that applicant had pre-

26 existing disabilities that restricted his ability to perform his job duties constitute impermissible 

27 retroactive prophylactic work restrictions. 
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1 retroactive prophylactic work restrictions. 

2 On this record, we will affirm the Findings and Order as we concur with the WCJ's determination 

3 that applicant did not establish that he was suffering from a ratable pre-existing condition that interfered 

4 with his work activity at the time of his 2011 industrial injury. 

5 For the foregoing reasons, 

6 IT IS ORDERED that the Petition for Reconsideration, filed May 9, 2017, is DENIED. 

7 

8 

9 

WORKERS' COMPENSATION APPEALS BOARD 

10 

11 

12 I CONCUR, 

13 

14 

15 

16 

17 

18 

19 

20 

FRANK M. BRASS 

21 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

22 JUL O" 5 2017 
23 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 

ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 
24 

25 
MICHAEL KELLY 
JOHN A. BLOOM 

26 SUBSEQUENT INJURIES BENEFIT TRUST FUND 
OFFICE OF THE DIRECTOR, LEGAL UNIT 

27 
SV/pc 
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SOVAKHUONG, D.C., QME
PRACTICE OF CHIROPRACTIC

42 Race Street SanJose. CA 95126 408.294.8020 Fax 408.294.8022

September 8, 201 I

Brenda Harington
City of San Jose
Workers' Compensation
200 E. Santa Clara Street, 2no Floor Wing
San Jose, CA 95113-1905

Robert T. Bledsoe, Esq.
Law Office of Robert T. Bledsoe
330 West Hedding Street, Suite 100
San Jose, CA 951l0

RE: Employee
Employer
DOI
Claim No.
WCAB No.
Sex
Occupation
Date of initial AME
Date ofre-evaluation

Francisco Lopez
City of San Jose
6/27/10
09001667

Male
Facility Attendant
tl/17 /t0
9/08/tl

AGREE MEDICAL EVALUATION

Dear Ms. Harrington and Mr. Bledsoe:

At your requests, I re-evaluated Mr. Lopez in the capacity of an AME on 9/08/1 1. I received a cover
letter and additional records from Ms. Harrington which were reviewed.

Under the Official Medical Legal Fee Schedule, this report is coded an ML 106-94, or a supplemental
medical legal evaluation performed by an AME. Two hours and twenty minutes were spent reviewing the
medical file, one hour and ten minutes of face to face time was spent with Mr. Lopez and three hourJand
thirty minutes were spent producing this report.

HISTORY OF INJURY:
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Employee: Francisco Lopez
Employer: City ofsan Jose
DOI: 6127110

Claim No.: 09001667
WCAB No.:
Page 2 of l5

As you recall, Mr. Lopez was employed as a facility attendant for the City of San Jose when he injured his
low back in 6/27/10 wtnle moving a stack of chairs. The stack started to fall at which time he twisted his
body to the left trying to prevent it from falling. He landed on other standing equipment and fell onto his
left knee injuring his low back, left hip and left knee.

Initial medical care was rendered at US Healthworks the following day. He was seen by Dr. Patel who
diagnosed lumbar sprairVstrain and rule out sciatica. Lumbar spine x-rays showed degenerative disc
disease at L1-2 and L3-4. He recommended treatment with acetaminophen, biofreeze, hot/cold back,
back huggar cushion, PT 3x2 and referral for an MRI to rule out sciatica. He recommended restrictions
with no stooping/bending, limited lifting/pushing/pulling to 5 lbs, sitting/standing/walking as needed for
comfort. The lumbar spine MRI showed disc bulges at L3-4 through L5-Sl with left paracentral L5-Sl
disc protrusion that caused mild to moderate narrowing ofboth lateral recesses and neural foramina being
greatest on the left.

There was a visit on 7/06/10 with Dr. Kohli with noted slower than expected improvement. At that time,
Mr. Lopez complained of having urine in his blood / hematuria which was determined to be a pre-existing
medical condition. Work restrictions and physical therapy were continued. On 7108106, Dr. Kohli
determined that the injury was not work related. He released the patient to full duty work. It was his
opinion that the back pain came from the pre-existing medical condition and recent surgery.

Mr' Lopez was laid offon 7/30/10. He then sought chiropractic treatment with Dr. Jones beginning on
8/05/10' He complained of "constant moderate severe low back pain radiating to the left hip and lateral
thigh, constant left knee pain, and neck pain with increased pain/discomfort". Diagnoses included lumbar
strair/sprain, sacroiliac strain/sprain, sacrum/Sl dysfunction, cervical strain and knee injury. Treatment
was recommended with manipulation and physical medicine 2x6. Mr. Lopez self procured a few
treafinents with some transient benefit but was not able to continue due to financial constraints. The claim
had been denied based on Dr. Kohli's opinion. Dr. Jones recommended restrictions with timited walking,
lifting, bending, pushing, pulling and felt he was not able to perform his usual work.

Subsequently, I evaluated Mr. Lopez in the capacity of an AME on tl/17/10. I reported diagnoses of left
lumbosacral and sacroiliac joint sprain, left paracentral L5-Sl disc protrusion with underlying multiple
level disc bulges and degenerative changes, left lumbar radiculitis and left knee and hip sprain with
underlying degenerative changes. A bone scan was obtained which showed findings consistent with
arthritiVdegenerative changes. It was my opinion that the MRI, radiographs and bone sian do not support
the presence of skeletal metastasis as the cause of Mr. Lopez' low back pain. I felt he was noi- yet
permanent and stationary with recommendation for a course of conservative heatrnent with manual
therapy/physical medicine with a chiropractor or physical therapist for an initial 6-8 visits with an
additional 6 visits with evidence of functional progress. I further recommended obtaining a physiatry or
pain management consult if he there was not any significant progress. I anticipate .eaching pirmanent
and stationary status in four to six months.

He subsequently underwent regular weelJy chiropractic treatment with Dr. Jones with the last recalled
treatrnent in July 2011. According to Mr. Lopez, the treatrnent stopped as it was no longer authorized.
He was not instructed on any strengthening exercises. He was given a sheet of stretching exercises. He
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Employee: FranciscoLopez
Employer: City ofsan Jose

DOI: 6121110

Claim No.: 09001667
WCAB No.:
Page 3 of l5

denies having been referred to a physiatrist or pain management doctor for a consult, medications or
injections.

CURRENT SYMPTOMS:

Mr. Lopez relates getting two to three days of relief after each chiropractic treatment but no significant
long term benefit. He continues with frequent to constant left sided low back and hip pain he rates at 5-
7110. He feels his overall condition has not changed markedly since he was initially seen in my office.
He is rurable to lie on his left side secondary to left hip pain. He has more left hip and left low back pain
with walking over half a block. He relates having more pain with sitting over twenty minutes. Bending
and lifting continues to elicit increased pain. He takes longer to garden needing three days to complete it
compared to one day before the injury. He is unable to weed and has had to hire a gardener to do so. He
denies any tingling or numbness down the lower extremities but complains of weakness. He denies any
current left knee pain but complains of onset of some mild right knee pain. He denies any injury to the
right knee. He feels the lack of desire to do anything and notes having gained weight since this injury
because of his limited ability and lack of energy or motivation to exercise. He relates feeling very
frustrated because he remains with pain and has not been able to see a doctor. Dr. Jones stopped seeing
him after chiropractic treatment was reportedly no longer authorized. He was not referred for continued
medical care.

Activities of dailv livinp questionnaire:

l. Self-care, personal hygiene:
o He has difficulty with dressing himself and bathing.

2. Communication:
o No limitations.

3. Physical activity:
o He has difficulty with standing, sitting, walking, climbing stairs and lifting.

4. Sensory firnction:
o No effects.

5. Nonspecialized hand activity:
o No effects.

6. Travel:
o He has difficulty with driving/riding for a long time.

7. Sexual function:
o He has difficulty with erection and erection.
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Employee: Francisco Lopez
Employer: City of San Jose
DOI: 6127110

Claim No.: 09001667
WCAB No.:
Page 4 of l5

8. Sleep:
o He has trouble sleeping due to his pain.

Se lf-r epor te d nain dia gr am :

Pain localized to the left low back, left hip and bilateral knees.

PAST MEDICAL HISTORY:

Mr. Lopez' past medical history is unchanged as stated in my prior medical legal report. He denies any
prior industrial or non-industrial injury or disabitity involving his low back or left lower extremity. He
had an injury to his left hand in 2006 while working for the City of San Jose which was resolved with
minimal medical care. He denies having received any permanent disability related to any prior workers'
compensation injury. He denies having been involved in any prior motor vehicle accidents or slip and
fall.

The records indicate a medical history that include kidney stones, hypertension, right knee pain, left
shoulder pain, prostate cancer, hypercholesterolemia, colonic polyps, pre-diabetes, left renal cell
carcinoma, status post laser lithotripsy of uretheral and bladder stones in February 2010, status post left
robotic assisted laparoscopic radical nephrectomy and left ureterolysis in February 2010.

JOB DESCRIPTION:

Per the Cittt of San Jose:

Job title: facility attendant. Worked 8 hours/day, 5 dayVweek.

Basic function - works as a facility attendant and is responsible for the setup preparation and cleanliness
of the Convention Center and event sites.

Essential job functions, characteristic or proper activities:

o operates a forklift, this includes ascending two steps onto the forklift, maneuvering a steering
wheel, utilizing levers, and two foot pedals in conjunction with using a cushioned seat.
Altematively the employee operates an electric cart.

o Sets or retrieves tables and chairs for events. This includes retrieving tables or chairs offdollies or
carts and positioning the chairs or tables on the floor. When performed, then employee can
load/unload 200-300 tables and up to 5000 chairs, along with 7-g coworkers.

o Operates a railed man lift to access higher areas including replacing light bulbs, utilizing a de-
webbing pole to eliminate cobwebs.

o sets stages, including transporting stages positioned on wheels, 6' and possibly by g, stage
sections, unfolding the stage and aligning to an adjacent stage piece; if performed, the employie
sets 300-400 stage pieces along with coworkers.
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o Retrieves 33 gallon filled trash liners from receptacles and loads the liners into a cart, up to 15
liners.

o Sweeps conference and events rooms - this includes utilizing a dust mop to clean floors.
o Clean floors, utilizing an electric vacuum and electric buffer to clean hard floors and an extraction

equipment to remove excess water.
o Sets operable walls utilized to divide conference rooms - includes relocating walls positioned on a

railing system, walls are about 30' high and 6' wide, the employee may relocate and position up to
50 walls. Once transported, the employee uses a jack handle to lower and elevate the wall to
secure into place.

o Sets drapes used to section offdesignated areas, this includes retrieving, relocating and positioning
pipes, inserting one pipe end to a floor plate and connecting the drapes to the top of the pole.

o Operates a carpet sweeper - includes ascending one step, using a cushioned seat, maneuvering a
steering wheel, pedals in conjunction with utilizing a steering wheel.

Outside - maintain cleanliness ofoutdoor areas of all facilities as it pertains to emptying oftrashcans, ash
ums and picking up of trash. Includes loading dock and stairwell areas. Daily maintenance of trash
compactors as it pertains to cleanliness. Use pressure spraying equipment to clean.

Items weighed:

o Round table - 78 pounds.
o 8' square table - 59 pounds.
o Onechair-9pounds.
o Chemical 5 gallon bucket - 45 pounds.

Exertion measured:

o Shared dolly with chairs - up to 50 pounds.
o Four wheeled rack loaded with tables - l6+ pounds.
o Operable walls positioned on a railing system - 60+ pounds.

PHYSICAL DEMANDS:

Standing - l-3 hours, seconds to less than l0 minutes at a time. on concrete, pavement and
carpet. Performs while setting tables, chairs, drapes, general cleaning. working on a man lift.
walking - 3-5 hours, seconds to less than 15 minutes at a time on concrete, pavement. camet.
Performs while transporting bins, carts, table or chair. dollies/racks. vacuuming. ,*..ping.
transporting chairs/tables during set up, relocating operable walls.
Sitting - less than t hour to 2 hour, less than % hour at a time on cushioned sweeper sear.
Performs while operating sweeper, forklift, and other motorized equipment in conjunction with
sitting.
Kneeling/crouching/squatting - less than 1 to 3 hours, seconds to less than 5 minutes at a rrme on
concrete, pavement, carpet. Performs while setting operable walls, includes accessing the jacks,
retrieving or setting items on and off lower areas.
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o Crawling - 0-3 hours, seconds to less than 5 minutes at a time on pavement. Performs in
conjunction with setting stage bolts, not a daily activity.

o Laying on back/stomach - not a job requirement.
o Climbing/balancing - l0-30 times, seconds at a time on stair steps. Performs while ascending or

descending an elevated platform, stairs.
o Reaching - above shoulder level - less than 15 minutes to t hour, seconds at a time. Performs

while setting or retrieving items on and off higher shelves, during projects removing or replacing
light bulbs, unilateral or bilateral hand use.

o Reaching - between waist and shoulder level - 4-6 hours, seconds to less than 15 minutes at a
time. Performs setting tables, chairs, drapes, general cleaning, working on man lift, transporting
bins, carts, table or chair, dollies/racks, vacuuming, sweeping, transporting chairs/tables during
setup, relocating operable walls, utilizing a carpet sweeper in conjunction with maneuvering a
steering wheel. Unilateral or bilateral hand use.

o Reaching - below waist - less than I to 3 hours, seconds to less than 5 minutes at a time.
Performs while setting operable walls, includes accessing the jacks, retrieving or setling items on
and off lower areas.

o Pulling/pushing - less than % hour to 4 hours, seconds to less than l0 minutes at a time. Performs
in conjunction with transporting operable walls. Includes pushing walls positioned on a railing
system, transporting bins, operating electric vacuum, buffer, extractor, tuming a crank jack to
position the operable walls, relocating the chair and table, rack or dolly, trash bins,/barrels.
Unilateral or bilateral hand use.

o Twisting/rotating - waist - less than % hour to t hour, seconds at a time. Performs during normal
body mechanics, working undemeath the stage to access bolts. Movement is center to right back
to center or center to left back to center up to 20 degrees.

o Twisting/rotating - neck - | to 2 hours, seconds at a time while aiding visually during normal
body mechanics. Motion is center to right or left back to center up to 45 degrees. Possibly more
tharr l-2 hours particularly when setting operable walls.

o Twisting/rotating - wrist - l-2 hours, seconds at a time while possibly using basic hand tools,
while setting equipment, stages, during normal body mechanics. Unilateral or bilateral hand use.o Bending - waist - less than I to 3 hours, seconds to less than 5 minutes at a time. While setting
operable walls, includes accessing the jacks, setting tables, chairs on and offracks, retrieving trash
liners, setting equipment including stages, flooring.

o Bending head/neck - 3-5 hours, seconds at a time. While aiding visually to perform a variety of
job duties including transporting operable walls. Includes bending at the neckin a upward moiion
to view the railing system in conjunction with pushing, setting tables, chairs, general cleaning
tasks. etc...

o Bending wrists - 3-4 hours seconds to less than l5 minutes at a time. While setting tables, chairs,
drapes, general cleaning, working on a man lift, transporting bins, carts, table or chair,
dollies/racks, vacuuming, sweeping, transporting chairs/tables during setup, relocating operable
walls.

o Lifting/canying 0-10 pounds - basic hand tools, trash liners, trays, broom, mop, small parts. l-3
hours, O-less than 100 feet, ground to shoulder or above. While using a variety of basic hand
tools, relocating trash liners, using a broom, mop, miscellaneous parts.
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o Lift/cany 1l-25 pounds - 2 chairs, trash liners, l-3 hours, O-less than 20 feet, ground to chest
level. While relocating 2 chairs, trash liners.

o Lift/cury 26-50 pounds - multiple chairs, trash liner, chemical buckets, less than % hour to 3

hours, 0-less than 20 feet, ground to chest level. While relocating multiple chairs, trash liner, and
chemical bucket.

o Lifl:/carry 5l-75 pounds - square table, cleaning containers, risers between two people, 10-50
times,0-1 time with assistance, 0-less than l0 feet. While retrieving or relocating a square table,
cleaning containers, risers.

o Liftlcarry 76-100 pounds - motor/equipment, 0-l time with assistance but may perform solo, 0-
less than 10 feet, ground to waist level. While retrieving and relocating equipment.

o Liff/carry 100+ pounds - not a job requirement.
o Simple grasping - less than 3-4 hours, seconds to less than 15 minutes at a time, while operating a

sweeper in conjunction with maneuvering a steering wheel, relocating one chair, mopping,
relocating liners, bin, empty dolly, racks, hanging drapes. Unilateral or bilateral hand use.

o Power grasping - less than 2-4 hours, seconds to less than 5 minutes at a time, while relocating
operable walls, door/table, dollies, racks, cleaning, relocating chairs, tables, chemical containersl
setting stages. Unilateral or bilateral hand use.

o Fine manipulation - less than % hour, seconds at a time, while assembling equipment, stages,
handling bolts, parts.

PHYSICAL EXAMINATION:

Mr. Lopez remains an overweight male who currently weighs 242 pounds from prior 233 pounds at the
prior evaluation. Blood pressure is 151/93. Pulse is 59 beats per minute. He ambulates without using
any assistive devices. Gait remains normal without apparent antalgia. Waddell's testing is 0/5; 0 foi
excessive pain and oveneaction to light touch, overreaction to exam on active movement. low back oain
upon axial compression of the head, low back pain with rotation of pelvis less than 30 degiees.
inconsistent straight leg raising in sitting and supine positions. There is a well healed vertical spigicai
scar midline of the abdomen measuring l0 cm. There continues to be mild right convex curve aboui the
lumbar spine.

LUMBAR SPINE EXAMINATION:

Lumbar lordotic curve remains reduced. Toe and heel walking are normal. There continues to be pelvic
obliquity with elevated left posterior ilium/glute. There continues to be 2+ tenderness of the left
sacroiliac joint and left more than right lumbosacral joints with 2+ spasm of the left quadratus lumborum
and paralumbar muscles and myofascial pain about the left quadratus lumborum and gluteal muscles.
Supine straight leg raise is limited to 45 degrees bilaterally eliciting pain in the left hip and left low back.
Hamstring muscles are very tight bilaterally. He continues with left sided low back pain with lumbosacral
hyperextension maneuvers coupled with left rotation suggestive of facet imbrication. Lumbar ranges of
motion as measured with a dual inclinometer positioned at S I and r l2 are as follows:

11117 /10
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Flexion l9 deg 30 des 60 degrees

Dxtension 9 dee l0 dee 25 degrees

B.ight lateral flexion 18 dee 25 degrees

ll,eft lateral flexion I

E-------;-;-------- ----.
Sacral llexlon angle l

t pdeg 19 dee 25 degrees

I sg d.g 5l deg

Sacral extension angle 
I 6 dee

Recovery from flexion is unguarded. Valsalva's maneuver elicits localized low back pain.

HIP AND KNEE EXAMIATION:

There is not any observed swelling, discoloration or gross deformities about the knees or hips. The lateral
aspect of the left hip is mildly tender. Fabere's test for hip pathology is positive on the left. Squatting
remains limited to 7 5%o of normal secondary to low back pain. Range of motion of the hips as measured
with a goniometer is as follows:

The lateral joint line of the left knee remains mildly tender without apparent swelling, discoloration or
gross deformity. Mild crepitation about the left knee. Knee ligaments are intact bilaterally. McMurray's
test for meniscus pathology is unremarkable. Range of motion of the knees as measured with a
goniometer is as follows:

There remains weakness ofthe left hip in flexion and extension (4/5) secondary to left sided low back and
hip pain. Lower extremity deep tendon reflex are 2+ equal and symmetric. Sensation to pinprick and
light touch is diffusely diminished in the left lateral thigh and leg. Circumferences are as follows:

LEFT RIGHT
11/t7 t10 9/08/11 1t/17 t10 9/08t11

Flexion 78 dee 75 dee 105 dee 106 dee
Extension 4 des 3 dee 20 dee 20 dee
Intemal rotation 28 deg 25 dee 45 deg 47 dee
Extemal rotation 26 des 24 des 46 deg 48 deg

LEFT RIGHT
1t/17 /10 9/0&/11 lllt7 /10 9/08/tl

Flexion I 10 des 1 13 dee I l4 dee I l5 dee
Extension 0 deg 0 deg 0 deg 0 des

l0 cm above superior nole of
l0 cm below inferior nole of

REVIEW OF RECORDS:
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The following additional records were reviewed.

1. Linda Jones, DC
o 2/24111: PR-2. Constant 5-6110 low back and bilateral hip pain radiating to the legs

bilaterally. Pain is exacerbated with walking, bending, lifting, pushing, pulling, prolonged
sitting and coughing. Knee pain, neck pain and stiffness. Diagnoses - lumbar strain,
sacroiliac strain, sacrum/Sl dysfunction, cervical strain, knee injury, myalgia. plan -
recornmend 2 treatrnents per week for 2 weeks tapering to once per week for four weeks.
Treatments with chiropractic adjustments, myofascial release, massage, heat, exercises.
Offwork to 4/26111.

o 4/05/lI: PR-2. Continues low back, bilateral hip and neck pain exacerbated with walking
more than % miles, standing more than one hour, sitting more than one hour. Walks daily.
Does some stretches. Diagnoses - lumbar strain, sacroiliac strain, sacrum/Sl, cervical
strain, knee injury, myalgia. Plan - "subsequent to treatment, Mr. Lopez is able to sit and
walk for longer periods and to sleep more comfortably, affording him a better night's
sleep. Although the effectiveness of the treatment is only for a few days, the number of
days of relief are increasing. Recommending an additional six visits over the next 45
days". Off work to 615/ll. Recommend daily use of TENS unit to relieve pain.

o 4/05/11: Neck index - pain is fairly severe; sleep is moderately disturbed (2-3 hours
sleepless); can read as much as I want with slight neck pain; can concentrate fully when I
want with slight difficulty; cannot do my usual work; painful to look after myself and I am
slow and careful; pain prevents me from lifting heavy weights off the floor but I can
manage light to medium weights if they are conveniently positioned; can drive my car as
long as I want with slight neck pain; able to engage in all my usual recreation activities
with some neck pain; have slight headaches which come infrequently.

o 4/05/lI: back index. Pain comes and goes and is very severe; my nonnal sleep is reduced
by less than 25%o; parn prevents me from sitting more than I hour; I cannot stand longer
than I hour without increasing pain; cannot walk more than % mile without increasing
pain; washing and dressing increases the pain and I find it necessary to change my *ay oi
doing it; pain prevents me from lifting heavy weights off the floor, but I can manage if
they are conveniently positioned; I get extra pain while traveling but it does not cause me
to seek altemate forms of travel; no significant aflect on my social life apart from limiting
my more energetic interests; pain is neither getting better or worse.

o There are multiple handwriuen notes that is not clearly legible due to poor photocopy
quality.

o There are "myofasciaUmassage notes" encompassing five visits from 4/05/1 I to 6/02lll
that include pain diagrams and different encircled treatment modalities.

DIAGNOSTIC STUDIES:

l. Sunnlvale Imaging Center
o ll/23/10: x-rays of lumbar spine. Impressions (Glass, DC): right iliac crest is inferior

with respect to the left, with mild right convex lumbar curve; facet imbrication atL3-4,L4-
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5 and L5-Sl;large bridging anterior osteophyte formation with smaller lateral osteophyte
formation from Tl1 through L5 with relative preservation of the disc spaces, this may be a
component of DISH.

o 11/23/10: X-rays left knee. Impressions (Glass, DC): medial and lateral joint
compartment narrowing with medial shift of the femur; degenerative changes in the
inferior pole of the patella.

o 11/23/10: X-rays of left hip. Impression (Glass, DC): mild degenerative changes.

DIAGNOSIS:

1. Left lumbosacral and sacroiliac joint sprain.
2. Lefr. pamcentral L5-S I disc protrusion with multiple level facet imbrication and underlying

multiple level disc bulges and degenerative changes.
3. Lefl lumbar radiculitis
4. Left knee and hip sprain with underlying degenerative changes.

OPINIONS AND DISCUSSION:

As you recall, I initially evaluated Mr. Lopez in the capacity of an AME onll/17/10. At that time, there
was a dispute regarding causation of injury to the low back and left hip/knee. The denial of liability was
based on Dr. Kohli's opinion that the injury was non-industrial and that the constant Dain came from the
pre-existing medical condition and left nephrectomy on 2124/10.

He subsequently came under the care of his personal physician Dr. Newman who recommended a bone
scan and/or MRI if there remained persistent back pain. At that time, Mr. Lopez was undergoing external
beam radiation for the prostate cancer.

After evaluating Mr. Lopez, I obtained a bone scan which showed increased uptake in the lower thoracic
spine, lumbar spine vertebrae and left ilium superior to the SI joint that was filt to most likely represent
arthritis or degenerative changes. Correlation with an MRI was recommended if there was clinical
suspicion for skeletal metastasis. There was also increased uptake in the superior aspect of the left
acetabulum that was most consistent with arthritis or degenerative changes and which wire felt may be
responsible for the patient's pain symptom. There was increased uptake in the joints of the lower
extremities that were consistent with arthritis or degenerative changes.

The findings on the bone scan are consistent with the lumbar and left hip radiographs which showed
evidenced of degenerative changes. The lumbar spine MRI obtained on 7/06/10 did not show any
evidence of skeletal metastasis. It showed a left paracentral disc protrusion at L5-S1 with left lateral
recess and neural foramina narrowing that in my opinion was clinically relevant. Based on my exam,
review of records and relevant diagnostic studies, it was and remains my opinion that the probable cause
of Mr. Lopez' low back pain stems is mechanical in nature stemming from the left disc protrusion at L5-
Sl, facet imbrication and aggravation ofthe underlying degenerative changes about the low back and left
nlD.
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At the time of the AME, Mr. Lopez had had limited treatment. I felt he was not yet permanent and
stationary and recommended further treatment with a course of manual therapy/physical medicine with
either a chiropractor or physical therapist with transition to a home exercise program. If he remained
quite symptomatic, I recommended obtaining a physiatry or pain management consult.

He has completed adequate chiropractic treatment with Dr. Jones but unfortunately reportedly has not
been instructed on an independent home strengthening exercise program for back/core strengthening and
stabilization. It is imperative that he be provided such a program to assist with self management of his
condition. There also is not any indication that he was referred for a physiatry or pain management
consult. He denies having discussed such a referral with Dr. Jones. Given his level ofpain, functional
limitation and associated sleep disruption, I recommend he come under the care of a pain management
physician for pharmacologic management and consider injection therapy.

At this time, it is my opinion that he is permanent and stationary as of the date of this evaluation. I do not
recommend continuing with further passive care as the sole treatment method as it will not lead to anv
substantial long term functional benefit.

CAUSATION i APPORTIONMENT:

I do not believe there to be any current dispute regarding causation of injury to the low back, left hip and
left knee. I have not been provided with any additional records to change my opinion about causation of
inju.V. tt remains my opinion that Mr. Lopez sustained a specific injury to his left low back, left hip and
left knee with aggravation of underlying degenerative changes related to Ihe 6/27110 injury. 100% of
causation of the low back, left hip and left knee injuries is related to the specific injury on 6127/10 with
the City of San Jose. It remains my opinion that causation of the neck complaint is not related to the
6/2711 0 industrial injury.

Apportionment is discussed with consideration of LC 4663,LC 4664, Escobedo and yeaser. In my initial
AME report, I defened rendering an opinion on apportionment pending review of the 6on. ..*. Aft.,
reviewing the bone scan, it was my opinion that there was no apportionment to causation of disability in
the low back with 100% of causation of low back disability being apportioned to the specific injury on
6/27/10 with the City of San Jose. I further noted that if there is any concem of metastatic cancer
contributing to any low back disability when Mr. Lopez is permanent and stationary that an oncology
consult could be obtained to assist with apportionment determination.

Mr. Lopez reportedly saw his oncologist last week and was advised the prostate cancer is ..clear and
good". Unfortunately, I do not have those oncology records for review. Without the oncology records to
suggest otherwise, there is not any current evidence of disability in the low back that can be attributed to
any metastatic cancer. There is evidence of pre-existing underlying degenerative changes about the low
back and left hip that without any indication that they were symptomatic prior to thiiindustrial injury.
Given the mild extent of degenerative changes, it is not possible to determine with any medical certainiy
or probability and without speculation whether or when those degenerative changes would have become
symptomatic or to what extent absent this industrial injury. Based on the available information. it remains
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my opinion that 100% of causation ofdisability in the low back and left hip be apportioned to the specific
injury on 6/27 /10 with the City of San Jose.

PERMANENT AND STATIONARY STATUS:

In my prior supplemental report, it noted my opinion that Mr. Lopez was not yet permanent and stationary
with recommendation for further treatment with a course of conservative care with manual therapy andior
physical medicine with a chiropractor or physical therapist. I further recommended transitioning him to an
independent home exercise program and consideration for a physiatry or pain management consultation if
he remained quite symptomatic. According to Mr. Lopez, he was not grven any core
strengthening/stabilization exercises. He does not recall having a discussion about a possible physiatry or
pain management consult. He has been treated only with chiropractic manipulation and massage and has
had an adequate amount of such treatment. It is my opinion that he can be considered permanent and
stationary as ofthe date ofthis evaluation.

PERMANENT IMPAIRMENT:

Lumbar spine:

The AMA Guides, 5th edition recommends using the ROM method if there is multiple level involvement
in the same spinal region with examples such as fractures at multiple levels, disc himiations or stenosis
with radiculopathy at multiple levels or bilaterally. In this case, Mr. Lopez has symptomatic multiple
level facet imbrication at L3-4, L4-5 and L5-S 1 determined radiographically and clinicaily along with Gft
paracentral L5-Sl disc protrusion. As such, the ROM method is appropriately used.

Using Table l5-8, with sacral flexion angle of over 45 degrees and flexion of 30 degrees, there is 4%
impairment of the whole person (WPI) due to loss of lumbar flexion. With extension oi l0 degrees, there
is 5% WPI due to loss of extension. Per Figure 15-9, there is l% WPI for loss of right lateral flexion and
l% WPI for loss of left lateral flexion. Total impairment due to loss of lumbar motion is l l% Wpl.

Per Table l5-7, there is 5% WPI for intervertebral disc lesion that is unoperated on with medically
documented injury, pain and rigidity associated with mild degenerative changes on structural tests.

There is not any impairment due to neurologic deficit. Total impairment in the lumbar spine obtained by
combining the l3%o wPI for loss of lumbar motion with the 5% wpl per Table 15-7 is 15% wpl.

Left hip and knee:

For the left hip, there is 4% WPI (10% lower extremity impairment) for flexion is less than 80 degrees
and 2% WPI (5% LLE) for external rotation of 24 degrees (per Table I 7-9). Total impairment due to loss
of left hip motion is 6% WPI.

Although there is some arthdtis in the left hip, impairment from arthritis cannot be combined with
impairment from loss ofrange of motion per the cross-usage chart.
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For the left knee, there is no impairment due to loss of motion. There is I cm atrophy of the left calf
which results in 1% WPI per Table 17-6. Per the cross-usage chart, impairment from loss of motion
cannot be combined with impairment from atrophy.

Total impairment in the left lower extremity of !Xft._UI.

Pain re Iated impairme nt :

It is my opinion that Mr. Lopez has a pain related impairment that is substantia.lly in excess of the
impairment determined above. A formal pain related impairment has been conducted as follows:

Total pain severitv score 17
Mean activity limitation 6
Mean pain impairment attributed to mood state 7
Global pain behavior score l0
Physician's adjustment based on clinical judgment ofindividual's credibility t0
Total pain related impairment scqle 50
Additional impairment 3
Impairment class based on total pain related to impairment score
Class 3-moderately severe. Pain is present most ofthe time and may reach intensity of9-l0i I0.
lndividual can perform ADL only with substantial modifications; unable to perform many routine
activities. lndividual demonstrates moderate to severe affective distress in relation to his or her
pain. lndividual receives medication to control pain on a maintenance basis. On physical
examination, individual demonstrates severe pain related limitations that may make the
examination difficult to perform and results difficult to interpret. A number ofpain behaviors are
observ€d during the exam and appear to be congruent with organ dysfunction.

III

Is pain ratable? Yes

As additional 3% WPI is recommended for pain related impairment which encompasses his difficultv
with sleeping due to his pain.

ALMARAZGUZMAN II:

It is my opinion that the impairment obtained using the traditional application of the AMA Guides, 51h

Edition accurately represents Mr. Lopez' disability in the low back and left lower extremitv. As such. I
will not invoke Aknarcz/Gttzman II or provide a rating by analogy.

WORK RESTRICTIONS;

Mr. Lopez'overall condition has not changed significantly. As noted before, he is currently retired. Ifhe
decides to retum to the work force, he is recommended to restrict from heavy lifting over 50 pounds and
repeated bending/stooping and prophylactically restrict from prolonged walking.

FUTURE CARE:
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Mr. Lopez has had adequate chiropractic treatment which has provided transient relief for two to three
days following each treatment. He denies having been instructed on a back/core
strengthening/stabilization exercise program. He relates having been given a sheet of exercises for
stretching which he does intermittently. Continuing with fuither passive treatment as has been provided
will not result in any significant functional progress. Unforlunately, my recommendation for transitioning
Mr. Lopez to a full independent home exercise program has not been accomplished. I recommend he be
referred to a physical therapist for five to six sessions to be instructed on an independent home exercise
progr.rm for back/core strengthening and stabilization. Without such active exercise programr there is a
high likelihood that he will become more dependent on passive treatment and have more recurrent flare
ups. The MTUS Chronic pain medical treatment guidelines recommend exercise such as aerobic
conditioning and strengthening for chronic pain.

Unfortunately, his pain has not resolved and is curently chronic. Treatment for chronic pain is
recommended to focus on functional restoration. As noted in my prior report, I recommend that he come
under the care ofa physiatrist or pain management physician to further direct his care with pharmacologic
management and/or consider injection therapy. The MTUS chronic pain medical treatment guidelines
recommend medications for chronic pain.

Given the radiographic evidence of degenerative changes, Mr. Lopez is recommended to take the
supplement glucosamine and chondroitin sulfate which is recommended as a treatment oDtion in the
MTUS chronic pain medical treatment guidelines.

Dr. Jones recommended a TENS unit which Mr. Lopez denies receiving. It is not clear whether this has
been authorized or denied. The Chronic Pain Medical Treatment Guidelines recommends a one month
home based TENS trial to be used as an adjunct to a program of evidenced-based functional restoration
for neuropathic pain, CRPS I/lI, spasticity and multiple sclerosis. Mr. Lopez does not suffer from any of
those conditions to support trial of a TENS unit.

VOCATIONAL REHABiLITATION:

As noted before, Mr. Lopez is no longer working and has retired from the City of San Jose. Eligibility for
ajob displacement voucher does not appear to be an issue.

REASONS FOR OPINION:

1. History as related by the patient.
2. Findings on examination.
3. Review of medical file.

AFFIRMATIONS AND SIGNATURE:
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I have attempted to address all the issues that have arisen out of this injury. My opinions are based on:
history, examination, heatment for the patient, review of special studies, reliability ofthe patient and prior
experience in treating injuries ofthis type.

I personally reviewed the medical history and the background information with the patient and performed
all necessary changes and additions for clarification. I also personally performed a complete,
comprehensive evaluation of the patient.

I declare under penalty of perjury that there has not been a violation of LC: 139.3 and also that the
information contained in this report and its attachments, if any, is true and correct to the best of my
knowledge and belief, except as to information I have indicated I have received from others. As to that
information, I declare under penalty of perjury that the information accurately describes the information
provided to me and except as noted herein, that I believe it to be true.

I verify under penalty ofperjury that the total time I spent on the following activities is true and correct:

a.

b.

d.

Records review
Face-to-face time with patient
Preparing the report
any other relevant activities
detailed in the report

Sincerely,

[2 hours and 20 minutes]
[1 hour and l0 minutes]
[3 hours and 30 minutes]
[0 hours]

4L=
Sova Khuong, D.C.

Qualifi ed Medical Evaluator

Date of report: September 8.201I
Signed thi,{ F day of Siptember 201I in Santa Clara County, Califomia
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SOVA KHUONG, D.C., QME 
 

PRACTICE OF CHIROPRACTIC 
 
 

42 Race Street   San Jose, CA  95126   408.294.8020     Fax  408.294.8022 
 
 
November 1, 2016 
 
 
Robert T. Bledsoe, Esq. 
Law Offices of Robert T. Bledsoe 
330 West Hedding Street, Suite 100 
San Jose, CA 95110 
 
 
Subsequent Injuries Benefits Trust Fund 
Department of Industrial Relations 
Division of Workers’ Compensation 
160 Promenade Circle, Suite 350 
Sacramento, CA 95834 
 
 
RE: Employee : Francisco Lopez 
 Employer : City of San Jose 
 DOI  : 06/27/2010 
 SIF No. : SIF7345508 
 
 

SUPPLEMENTAL SIBTF REPORT 
 
 
Dear Mr. Bledsoe: 
 
This supplemental report is submitted per your request to address multiple questions that you brought 
forth.   
 
REQUIRED STATEMENT OF COMPLEXITY/BILLING FACTORS: 
 
This supplemental medical legal report is billed at the ML 106 using the Official Medical Legal Fee 
Schedule.  It is not eligible for PPO/HMO adjustments.  Thirty minutes were spent in records review 
and twenty minutes were spent in formulating this report.   
 
DISCUSSION: 
 
You requested that I explain whether I feel there was a pre-existing work limiting disability in the 
right knee and whether I believe the x-ray evidence showed disability that would have taken years to 
develop.  You asked that I indicate whether I think Mr. Lopez had any work limitations related to the 
right leg prior to the industrial injury and how I know that.  
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Employee:  Francisco Lopez 
Employer:  City of San Jose 
DOI:  06/27/2010 
SIF No.:  SIF7345508 
Page 2 
 
The most recent right knee x-rays showed marked osteoarthritis that would have taken years to 
develop antedating the industrial injury of 2010.  I did not have the benefit of reviewing those x-rays 
at the time of my prior evaluation.  My opinion regarding permanent impairment and disability in the 
right knee changed based on having the x-rays available for review.   
 
In my 11/25/14 report, I felt it was medically probable and reasonable that the right knee 
osteoarthritis arose from wear and tear over time dating back to at least 2003.  I provided a permanent 
impairment rating of 8% WPI based on the loss of cartilage interval but did not address any 
associated pre-existing work limiting disability.  Although I clearly failed to address that issue at that 
time, it is my opinion that the marked osteoarthritis in the right knee that developed over many years 
caused work limiting disability pre-existing the industrial injury in 2010.  Considering the 
radiographic findings, it is medically probable and reasonable that Mr. Lopez had work limitations 
from repeated climbing and repeated kneeling at the time antedating but proximate to the 2010 
industrial injury.  That would have precluded him from engaging in work as a carpet layer and tree 
climber (tree cutter) among others.   
 
AFFIRMATIONS AND SIGNATURE: 
 
I declare under penalty of perjury that there has not been a violation of LC: 139.3 and also that the 
information contained in this report and its attachments, if any, is true and correct to the best of my 
knowledge and belief, except as to information I have indicated I have received from others.  As to 
that information, I declare under penalty of perjury that the information accurately describes the 
information provided to me and except as noted herein, that I believe it to be true. 
 
Sincerely, 
 

 
 
Sova Khuong, D.C. 
Qualified Medical Evaluator 
 
Date of report:  November 1, 2016. 
Signed this _1st__ day of November 2016 in Santa Clara County, California. 
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WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

FRANCISCO LOPEZ, 
Case No. ADJ7345508 

(San Jose District Office) 

Applicant, 

vs. 
OPINION AND ORDER 
DENYING PETITION 

FOR RECONSIDERATION 
CITY OF SAN JOSE; SUBSEQUENT 
INJURIES BENEFITS TRUST FUND, 

Defendants. 

Applicant, Francisco Lopez, seeks reconsideration of the Opinion and Order Granting Petition for 

Reconsideration and Decision After Reconsideration, issued January 31, 2017, in which this panel of the 

Workers' Compensation Appeals Board granted the Petition for Reconsideration filed by the Subsequent 

Injuries Benefits Trust Fund (SIBTF) from the November 10, 2016 Findings and Award to find applicant 

did not met his burden to establish his entitlement to SIBTF benefits. We concluded that there was no 

substantial medical evidence presented that showed applicant suffered from a ratable pre-existing partial 

permanent disability in his right knee at the time of his June 27, 2010 industrial injury to his left knee. 

Applicant contests our determination, contending that applicant need not establish that his prior 

right knee injury reached permanent and stationary status prior to the subsequent industrial injury, or 

establish the extent of his impairment, to qualify for SIBTF benefits, and further, that to establish the pre-

existing disability applicant can rely on post-injury testing by Agreed Medical Examiner (AME), Sova 

Khuong, D.C. In the event we do not change our opinion that Dr. Khuong's reporting is not substantial 

medical evidence to establish applicant's entitlement to SIBTF benefits, applicant asserts that he should 

be provided a further opportunity to develop the medical record to meet his burden of proof to show that 

his prior right knee condition qualifies him for such benefits. 

SIBTF has filed an Answer to applicant's Petition for Reconsideration, contesting applicant's 

contention that Labor Code section 4751 does not require him to establish that his prior injury had 
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reached the status of a ratable disability at the time of his subsequent industrial injury, and that he had 

ample opportunity to marshal his medical evidence after he filed his petition for SIBTF benefits in 2012. 

I. 

At the outset, we note that the Appeals Board has 60 days from the filing of a petition for 

reconsideration to act on that petition. (Lab. Code §5909.) Here, however, through no fault of petitioner, 

his timely filed petition did not come to the attention of the Appeals Board until May 9, 2017, after 

expiration of the statutory time period. Consistent with fundamental principles of due process, we are 

persuaded, under these circumstances, that the running of the 60-day statutory period for reviewing and 

acting upon a timely filed petition for reconsideration begins no earlier that the Board's actual notice of 

the petition. (See Shipley v. Workers' Comp. Appeals Bd. (1992) 7 Cal.App.4th 1104, 1107-1108 [57 

Cal.Comp.Cases 493]; State Farm Fire and Casualty v. Workers' Comp. Appeals Bd. (Felts) (1981 119 

Cal.App.3d 193 [146 Cal.Comp.Cases 622, 624].) Therefore, applicant's Petition for Reconsideration 

was not denied by operation of law and will be considered on its merits. 

II. 

Our farther review of the record in response to applicant's Petition for Reconsideration does not 

alter our determination that he has not met his burden to establish that he is entitled to SIBTF benefits. 

As fully discussed in our prior opinion, the medical evidence from Dr. Khuong does not establish that 

applicant's pre-injury complaints of right knee pain, which Dr. Khuong diagnosed as patellofemoral 

syndrome with osteoarthritis, was labor disabling and had reached permanent and stationary status as of 

the date of applicant's industrial injury. While we do not doubt Dr. Khuong's diagnosis that applicant 

suffers from an impairment in his right knee, his opinion is not substantial medical evidence that this 

impairment met the conditions for SIBTF benefits, as provided in Labor Code section 4751. As stated in 

our prior opinion: 

In construing section 4751, the Supreme Court held that, "to qualify for 
resort to the Subsequent Injuries Fund an employee must show that prior to 
the occurrence of the subsequent industrial injury he had attained the 
factual status of the 'permanently partially disabled' and that such 
previously incepted disability was labor disabling." (Ferguson v. I.A.C. 
(1958) 50 Cal.2d 469 [23 Cal.Comp.Cases 108], As quoted in Escobedo v. 

LOPEZ, Francisco 2 
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Marshalls (2005) 70 CCC 604, 19 [en banc], "...the chief requirement for 
SIF benefits is that the condition must have been 'labor disabling' prior to 
the occurrence of the subsequent industrial injury." In other words, 
applicant must establish that at the time of his industrial injury, he was then 
suffering from a ratable pre-existing partial permanent disability. We note 
that a ratable permanent disability causes impairment of earning capacity, 
impairment of the normal use of a body part, or a competitive disadvantage 
in the open labor market. (See State Comp. Ins. Fund v. I.A.C. 
(Hutchinson) (1963) 59 Cal.2d 45 [28 Cal.Comp.Cases 20].) 

Such a pre-existing disability cannot be based upon a retroactive 
determination that the injury caused a ratable disability, such as a 
prophylactic work restriction. As held in Franklin v. Workers' Comp. 
Appeals Bd. (1978) 79 Cal.App.3d 224 [43 Cal.Comp.Cases 310, 317-318], 
"A pre-existing disability cannot be established by a 'retroactive 
prophylactic work restriction' on the pre-existing condition placed on the 
injured after the subsequent industrial injury in absence of evidence to 
show that the worker was actually restricted in his work activity prior to the 
industrial injury." The Court in Franklin expressly found that a medical 
opinion stating that had the physician conducted an examination prior to 
the subsequent injury, a work restriction would have been placed "is an 
attempt to apportion improperly via a retroactive prophylactic restriction." 
(43 Cal.Comp.Cases at 320.) "The question is whether it can be 
demonstrated by competent evidence that the pre-existing condition did 
interfere or would have interfered with any type of work activity." (43 
Cal.Comp.Cases at 320.) As stated in Ferguson, supra, section 4751 "was 
not intended to apply to asymptomatic disease processes which were 
unknown to both the employee and employer and which in nowise 
interfered with the employee's ability to work." (23 Cal.Comp.Cases at 
110, italics in original.) 

We previously found Dr. Khuong's opinion regarding the extent of applicant's pre-industrial 

injury disability from his right knee condition is not substantial medical evidence because he failed to 

provide a convincing basis for his retroactive determination that applicant's osteoarthritis resulted in 

permanent disability prior to June 27, 2010. The fact that applicant complained of right knee pain at the 

time of Dr. Khuong's initial examinations is not evidence that his condition was then labor disabling, or 

that applicant had sustained permanent disability as of June 27, 2010. Accordingly, we will not alter our 

prior determination. 

III. 

Since he filed his petition for SIBTF benefits, applicant has had ample opportunity to develop a 

medical record to meet his burden of proof on that issue. Our determination that Dr. Khuong's reporting 

fails to meet applicant's burden does not justify allowing applicant the opportunity to reopen discovery to 

LOPEZ, Francisco 3 
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obtain further medical evidence. The legal requirements for SIBTF benefits have been long established 

and the fact that Dr. Khuong's reports are not adequate to establish applicant's entitlement to those 

benefits is not a cognizable basis to reopen the record. As there has been no impediment in these 

proceedings to applicant's ability to secure medical evidence necessary to his petition for SIBTF benefits, 

we decline applicant's request to reopen the record. 
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DISSENTING OPINION 

I dissent. I would grant applicant's Petition for Reconsideration to provide him with the 

opportunity to develop the medical record with regard to whether his diagnosed right knee patellofemoral 

syndrome with osteoarthritis meets the requirements for SIBTF liability. The finding that the Agreed 

Medical Examiner's reporting does not constitute substantial medical evidence leaves the record without 

sufficient evidence to make a final determination on this issue. 
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Therefore, we should return the matter to the trial level with direction to undertake further 

development of the record under the Board's duty to develop the record and not to leave unanswered 

issues which are identified as requiring further evidence. (Glass v. Workers' Comp. Appeals Bd. (1980) 

105 Cal.App.3d 297 [45 Cal.Comp.Cases 441]; Raymond Plastering Co. v. Workers' Comp. Appeals Bd. 

{King) (1967) 252 Cal.App.2d 748 [32 Cal.Comp.Cases 287]; West v. Workers' Comp. Appeals Bd. 

(1947) 12 Cal.Comp.Cases 86.) Specifically, and pursuant to Labor Code sections 5701 and 5906, the 

WCJ or the Board may further develop the medical record where we determine that none of the medical 

reports adequately addresses the issue at hand. (McClune v. Workers' Comp. Appeals Bd. (1998) 62 

Cal.App.4th 1117 [63 Cal.Comp.Cases 261, 265].) Under the circumstances presented, I am persuaded 

that applicant should be allowed the opportunity to develop the record. 

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

FRANCISCO LOPEZ 
ROBERT T. BLEDSOE 
SUBSEQUENT INJURIES BENEFITS TRUST FUND 
OFFICE OF THE DIRECTOR LEGAL 

WORKERS' COMPENSATION APPEALS BOARD 

COMMISSIONER 

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

MAY 2 2 2017 

SV/pc 
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