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SCHEDULE

9:00AM - 9:30AM

Arrival

Compl imentary Continental Breakfast

9:30AM - l0:30AM

Lecture and Discussion: Billing, Hikida

Topics (I) and (II) from the Syllabus (see back side of this page)

Recent Case Law related to (I) and (II)

Questions

10:30AM - 10:45AM

Break

15 minutes to grab more coffee and scones

10:45AM - 11:45AM

Lecture and Discussion: Hikida contd, CT and Apportionment

Topic (lI!
Recent Case Law related to (III)

Questions

11:45AM-12:00PM

Final Break

12:00PM - 1:00PM

Lecture and Discussion: City of Jacl<son

Topic (IV)

Questions

1:00PM

End Lecture and Discussion

Everyone is invited to stay for complimentary lunch
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S 10451.1 . Determination of llledical-Legal Expense Disputes., 8 CA ADC S 10451 .1

8 CCR 5 ro45r.r

5 to45r.t. Determination of Medical-Legal Expense Disputes.

(a) The following procedures shall be utilized for the determination of medical-legal expense disputes.

(b) For purposes ofthis section:

(l) "medical-legal expense" shall mean any cost or expense incurred by or on behalf of any party for the purpose of
proving or disproving a contested claim, including but not limited to:

(A) goods or services expressly specified by Labor Code section 4620(a);

(B) services rendered by a non-medical expert witness;

(C) services rendered by a certified interpreter during a medical-legal examination; and

(D) all costs or expenses for copying and related services.

(2) "medical-legal provider" shall mean any person or entity that seeks payment for or reimbursement of a medical-legal
expense, other than an employee, a dependent, or the attorney or non-attorney representative of an employee or
dependent who directly paid for medical-legal goods or services.
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s 10451.1. Determination of Medical.Legal Expense Disputes., g cA ADc s 104s1.1

(c) Medical-Legal Expense Disputes Not Subjecro Independent Bill Review

(l) Where applicable, independent bill review (lBR) applies solely to disputes directly related ro the amount payable to a
medical-legal provider under an official fee scheduli in effect tn the date the meiical-legal goods o, ,.*i.", *...
provided. Other medical-legal expense disputes between a defendant and a medical-legal proiider are non-IBR disputes.
Such non-IBR disputes shall include. but are not limited to:

(A) any threshold issue that would entirely defeat a medical-legal expense claim (e.g., employment, statute of
limitations, insurance coverage, personal or subject matter jurisdlction), however, for iurpor., of tni, section, a
"threshold issue" shall not include a dispute over whether the employee sustained indistrial injury or injury to a
particular body part;

(B) whether the claimed medical-legal expense was incurred for the purpose of proving or disproving a contested claim;

(C) whether the claimed medical-legal expense was reasonably, actually, and necessarily incuned;

(D) an assertion by the medical-legal provider that the defendant has waived any objection to the amount of the bill
because the defendant 

"]l.g:9Jl 
failed to comply with the relevant requiremenrs, iireiin"r, and procedures set forth in

Labor Code sections 4622,4603.3, and 4603.6 and the related Rules ofihe ,qaministrative Directoi;

(E) an assertion by the defendant that the medical-legal provider has waived any claim to further payment because the
provider allegedly failed to comply with the relevant requirements, timelines, ind procedures set forth in Labor Code
sections 4622 and 4603.6 and the related Rules of the Administrative Director;

(F) an assertion by the defendantthat an interpreter who rendered services at a medical-legal examination did not meet
the criteria established by Labor code sections 4620(d) and 581l(bX2) and the Rules of thi Administrative Director, as
applicable; and

(G) an assertion by the defendant that an interpreter was not reasonably required ar a medical-legal examination because
the employee proficiently speaks and understands the English tanguagi.

(2) Petition for Determination ofNon-IBR Medical-Legal Dispute Filed by a Defendant
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s 10451.1. Determination of Medicar-Legar Expense Disputes., 8 cA ADc s 10451.1

(A) A defendant shall concurently file both a "Petition for Determination of Non-IBR Medical-Legal Dispute,,and adeclaration of readiness (DOR) if:

(i) the defendSl^has denied all or a portion of a provider's billing for medical-legal expenses under Labor
Code section 4620 et s99. for any t.ason other thanihe amount to be paid pursuant tJthe fee schedule in effect
on the date the medical-legal goods or services were provided: and

(ii) the medical-legal 
.provider has objected to this denial or partial denial within 90 days of the defendant's

service of its explanation of review on the provider.

(BlTle defendant's petition and DoR shall be frled within 60 days of the provider's service of the objection on thedefendant' A copy of the provider's objection and its proof of service shall be appended to the petition. The petition andDoR shall be concurrently served on: (i) the medical-legal provider; (ii) the employee or dependent; and (iii) any otherdefendant(s)' If any of these persons or enfities is repiesented, r#i.. shall 
-be 

made on'the attorney(s) or hearingrepresentative(s ).

(3) Petition for Determination of Non-IBR Medical-Legal Dispute Filed by a Medical-Legal provider

(A) A medical-legal expense provider may file a "Petition for Determination of Non-IBR Medical-Legal Dispute,, with
respect to any medical-legal expense dispute not subject to IBR if: (i) a defendant breaches its dut! to timely file apetition and/or declaration of readiness as required by tauor Code section 4622(c) and Rule l0a5l.l(eX2); or (ii) adefendant breaches a duty under Labor code siction qizzta) and/or (b) or the Rules of the Administrative Director at anearlier stage of the non-IBR dispute.

(B) A DOR may, but need not, accompany the petition.

(C) A copy of the petition and any DOR shall
dependent. If any of these persons or entities
representative(s ).

be concunently served on: (i) the defendant(s); and (ii) the employee or
is represented, service shalr arso be made on the attorney(s) oi hearing

(D) A medical-legal provider is not required to file a claim of costs in the form of a lien in conjunction with the petitionor DoR' However, if the provider elects to file such a lien, it rnust pay a tien nfing fee, if applicabte.
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s 10451'1' Determination of Medicar-Legal Expense Disputes., g cA ADc s 1o4si.1

(4) Mtwithstanding the filing of a DoR in accordance with the provisions of subdivisions (c)(2) or (c)(3), if there is athreshold issue within the meaning of subdivision (cXlXA), the Workers' Compensation'Appeals Board may deferhearing and determining this issue until: (A) the isu" ir'pi.r"nted for determination in the underlying claim of the
employee or dependent; or (B) the underlying claim of the Lmployee or dependent has been resolved by a compromise
and release agreement or has been abandoned.

(d) Medical'Legal Expense Disputes subject to Independent Bill Review

(l) If a defendant has contested liability for any reason other than the amount payable under an official medical fee
schedule, that issue shall be resolved prior to IBR.

(2) If a non-IBR medical-legal expense dispute is resolved in the medical-legal provider's favor. then any outstanding
issue over the amount payable under an official fee schedule shall be resolvedihrough IBR, if applicable. 

- j

(3) Any appeal of an IBR determination of the Administrative Director shall comply with the procedures of section
10957. A claim of costs in the form of a lien need not be filed, and a lien filing fee need not be paid, when a petition
appealing an IBR determination is filed.

(e) Medical-Legal Lien Claims Filed prior to January 1,2013 under Former Labor Code Section 4903(b)

Medical-legal lien claims filed-priorto January 1,2013 under formerLabor Code section 4903(b) shall be subjectto the lien
conference and lien trial procedures of section 10770.1, subject to the timely payment of a lien activation fee, if applicable.

(f) Waiver of Medical-Legal Expense Issues

(l ) Waiver by a Defendant

(A) A defendant shall be deemed to have finally waived all objections to a medical-legal provider's billing, other than
compliance with Labor Code sections 4620 and 4621, if:

(i) the provider submitted a properly documented billing to the defendant and, within 60
defendant either (I) failed to serye an explanation of rJview (EoR) that complies with
4603.3 and any applicable regulations adopted by the Administrative Director and/or
paymont consistent with that EOR; or

days thereafter, the
Labor Code section
(II) failed to make
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S 10451.1. Determination of Medical-Legal Expense Disputes., 8 CA ADC S 10451.1

(ii) the provider submitted a timely and proper request for a second review to the defendant in accordance with
Labor Code section 4622(b)(l) and, within 14 days thereafter, the defendant either (I) failed ro serve a final
written determination that complies with any applicable regulations adopted by the Administrative Director
and/or (II) failed to make payment consistent with that final written determination.

(B) A defendant shall be deemed to have finally waived all objections relating to a medical-legal provider's billing,
other than the amount to be paid pursuant to the fee schedule(s) in effect on the date the services were rendered and
compliance with Labor Code sections 4620 and 4621, if the provider submitted a timely objection to the defendant's
EOR regarding a dispute other than the amount payable and, within 60 days thereafter, the defendant failed to file both a
"Petition for Determination of Non-IBR Medical-Legal Dispute" and a DOR with the Workers' Compensation Appeals
Board as required by Labor Code section 4622(c\ and Rule l045l.l(cX2).

(2) Waiver by a Medical-Legal Provider

(A) A medical-legal provider's bill will be deemed satisfied, and neither the employee nor the employer shall be liable
for any further payment, if the defendant issued a timely and proper EOR and made payment consistent with that EOR
within 60 days after receipt of the provider's written billing and report and the provider failed to make a timely and
proper request for second review in the form prescribed by the Rules of the Administrative Director within 90 days after
service of the EOR.

(B) A medical-legal provider will be deemed to have waived any objection based on the amount payable under the fee
schedule(s) in effect on the date the services were rendered if, within 14 days after receipt of the provider's request for
second review, the defendant issued a timely and proper final written determination and made payment consistent with
that determination and the provider failed to request IBR within 30 days after service of this second review
determination.

(g) Bad Faith Actions or Tactics

(l) If the Workers' Compensation Appeals Board determines that. as a result of bad faith actions or tactics, a defendant
failed to comply with the requirements, timelines, and procedures set forth in Labor Code sections 4622,4603.3, and
4603'6 and the related Rules of the Administrative Director, the defendant shall be liable for the medical-legal
provider's reasonable attorney's fees and costs, ifany, and for sanctions under Labor Code section 5El3 and Rule
10561. The amount of the attorney's fees, costs, and sanctions payable shall be determined by the Workers'
Compensation Appeals Board; however, for bad faith actions or tactics occurring on or after the effective date of this
section, the monetary sanctions shall not be less than $500.

For purposes of this subdivision, "bad faith" actions or tactics by a defendant may include but are not limited ro:
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s 10451.,|. Determination of rtiedicar-Legar Expense Disputes., g cA ADc s io4s1.1

(A) failing to timely pay any uncontested portion of a medical-regar provider,s biiling;

(B) failing to make a good faith effort to timely comply with
or proceduresl or

applicable statutory or regulatory medical-legal tinrelines

Sections 139.5, 4603.3,
9?92.5.7(c)(5), title E,

(c) contesting liability for the medical-legal provider's billing based on a dispute over injury, or injury to a particularbody part.

These attorney's fees, costs, a-nd monetary sanctions shall be in addition to any penalties and interest that may be payableunderLaborcodesection 4622.orotheraiplicableprovisionsoflaw,andinadditiontoanytienfilingfee, 
lienactivationfee,or IBR fee that, by statute, the defendant might be o'bligated to reimburse to the medical-r.iui pi*ia"r.

(2) If the workers' compensation Appeals Board determines that, as a result of bad faith actions or tactics, amedical-legal provider has improperly aiserted that a defendant failed to comply witn tne requirements, timelines, andprocedures set forth in Labor code sections 4622 and 4603.6 and the related itules of the Aiministrative Director, themedical-legal provider shall be liable for the defendant's reasonable attorney's fees and costs, if any, and for sanctionsunder Labor code section 58 I 3 and section 10561 . The amount of the attorney's fees, costs, and sanctions payable shallbe determined by the Workers' Compensation Appeals Board; however, for bad faith actions or tactics occurring on orafter the effective date ofthis section, the monetary sanctions shall not be less than $500.

Note: Authority: Sections r33,4622(e)(2),4627,5307, 5309 and 570g, Labor code. Reference:4603.6, 4620, 4621, 4622, 4go3.o5 and 4903.06, Labor code; and sections 9792.5.5(bX2) andCalifornia Code of Regulations.

HISTORY

I ' New section filed 9-23-2013; operative 10'23-2013. Submitted as a file and print by the workers, compensation AppealsBoard pursuant to Government code section r l35 r (Register 2013, No. 39).

This database is current through 3/17l17 Register 2017, No, I I
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ROBERT BLEDSOE SAN JOSE
Unassigned
$0 W Hedding Street, Suite 100
SanJose, CA95110
Tel: (408) 298-4606
Fax (408) 298-5565
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8 WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

John Doe

Applicant,

VS,

Burger King and Travelers,

WCAB NO. Unassigned

Petition for Determination of Non-lBR
Medical-Legal Dispute

)
)
)
)
)
)

Defendants.

Comes now MEDICAL LEGAL PROVIDER herein, with their petition for

Determination of Non-lBR Medical-Legal Dispute and in that regard respectfully submi6

the folloruing argument and authorities:

on DATE John Doe, or his attorney, contacted MEDICAL LEGAL pRoVIDER by

letter requesting a medicallegal report regarding the above-referenced matter (attached

as Exhibit A). The issues in dispute were causation, apportionment, permanent

disability, and temporary disability.

Medical-Legal Provider met with Mr. Doe on DATE. A report issued on DATE

and was served upon all parties (attached as EXHIBIT B).

On DATE MEDICAL LEGAL PROVIDER received an EOR from defendants

which did not comply with Labor Code Section 4603.3 (Attached as EXHIBIT C). On

1J7



1

2

3

4

5

6

7

I
I

10

11

12

13

14

15

16

17

HH
Ooo
Iuo6
J Foo
O rr-N

=D(oi::!3
E;UFi

dEE*E
!?<E3ds r-o(, 

-Nr:;3
AO-vov
i_jjI

18

19

20

21

22

23

24

25

26

27

DATE MEDICAL LEGAL PROVIDER objected to this EOR (attached as EXHIBIT D).

More than 60 days have passed and Defendants have not complied with the

provisions of 8 cal.code.Regs. 10451.1(cX2)(A). consequentty MEDICAL LEGAL

PROVIDER requesE an award of medical legal costs in accordance with their billing

(aftached as EXHIBIT E).

In addition MEDICAL LEGAL PROVIDER requests interest and a 1Oo/o

augmentation of the billing pursuant to Labor Code Section a622(a)(1). Finally

MEDICAL LEGAL PROVIDER requests the Board award costs and fees actually

expended by PROMDER pursuant to 8 Cal.Code.Regs. 10451.1(gX1) together with the

Sanction of not less than $500.

Dated: September 6, 2014
Respectfu lly submitted,

ROBERT BLEDSOE SAN JOSE

Attomeys for Applicant, John Doe
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WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORIYIA

LINDA ARMS,

Applicant,

v0.

COLTNTY Of' KERN, pcrmiuibly self-insurcd,

Cesc Nos. ADJT$6G5
ADr7906741
@ekereficld Digtrict Offlce)

ORDER DEI\IYING
PETITION T'OR

RECONSIDERATION

Detendant

We have considered the allegations of the Petition for Reconsideration and the contents of the

report of thp workers' compensation administative law judge (WCD with respect thereto. Based on our

revicw of the record, and for the reasons stated in the WCJ's Epofr, ufuich we adopt and incorporate, we

will deny reconsideration.
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For the foregoing reasons,

IT IS ORDERED that the Petition for Reconsideration is DEIttfDD.

WORKERS' COMPENSATION APPEALS BOARI)

I CONCI R,

'k, q, €-a**,
FRA.NK M. BRASS

DATED AND FILED AT SAtt IRANCISCO, CALIFORNIA

ilAY 02 2016

SERVICE MADE ON TIIE ABO\M DATE ON TIIE PERSONS LISTED BELow AT TIIEIR
ADDRESSES SHOWN ON TIIE CT'RRENT OTFICIAT ADDRESS RECORD.

ARSINEH ARAKEL
COI,'NTY COI'NSEL
COUNTY OF KERN
EMPLOYMENT DEVELOPMENT DEPARTMENT
JOHN MOLOI\IEY
LNYDA ARMS
(rc LASER SPINE INSTITUTE
WILLIA]VT T BERRY

^^ r4
ARMS, Linde rc2



\
t

STATE OF CALIFORNIA
Division of Workers, Compensation

Workers, Compensation Apfeak Board
cAsE NO: ADJ7906635 (M/F) ADJ7906741

LINDA ARMS v. COUNW of KERN

wokers'compensation Administrative Law Judge: DONALD H. JoHNsoN
Dates of lnjury: , J_qn" g, 2009 (ADJ79O67 41i

Recommendation: o?"|r"no'nn 
on February 8' 2011 (ADJ7906635)

t tNTROpucTtoN:

Petitioner, County of Kern, seeks relief from the Fetrua ry 16, 2016 Findings, Ordersand Award (Award) b.v fi.lino a timely, verified Petition for Reconsio"l'ation ipetition.)
- - Applicant, Linda Arms, born November 12,1gl4,while emproveo oii Jrn" 3, 200g inADJ7906741 and over a continuous trauma period ending on Febru#vb, zor r inADJ7906635, in both cases as an animat caie worker sustained injury to the right shoulder andwaist arising out of, and in the course of employment by, the couniy 

"r-r"i..The Petition's.listing of statutory authority for filing is consistent witfr Labor Code SS9O3,Sections (a), (c), and (e) since it recites those provisioni.
The Petition contends generally, that the Award be overturned and the Board make afinding as to the reasonable amount due for the medical-legal r"porting of bualifiea Medical

Examiner (OME) Dr. Ali Mostafavi.l
Specifically, the petition claims;

that the only real issue at trial was what was the reasonable amount for the
medical-legal reporting of Dr. Mostafavi;2

that the Award-did not determine wtrat was a reasonable amount of Dr,
Mostafavi's reporting;3

that Dr. Mostafavi's claim of 32.25 hours of effort for the August gO, ZO12 report
is not a reasonable amount;a

that Dr. Mostafavi's claim of 14,25 hours of effort for the June 6, 2013 report is
not a reasonable amount.s

II. FACTS:

Applicant claimed two injuries while working for Defendant: a specific injury on June 3,2099 (ADJ7906741) and a continuous trauma claim ending on Februa;v e, iol,l(ADJ7906635.)

r-' Pctition, p' 5, lincs I l-15 [Norc: the Petition's line numerals do not align wior the lincs of text. This Report uscs theclosest line uumcral whcn refcrring to a linc of tcxt.]2. Pctiticar, p.3, Iincs l5-lg.
r . Pctition, p. 5. Iincs 8-10.
' . Petition, p.4, lines l-2.
' . Petition, p.4, lincs 2l-23,

I
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The parties used Dr. Ali Mostafavias an Orthopedic QME. Dr. Mostafavi issued two
reports; one on August 30,2012 and a supplemental of June 1 1,2013. The August30,2012
report found that Applicant was not at maximum medical improvement, requiring the second
examination on June 6, 2013.

The second report is dated June 6, 2013, but was signed by Dr. Mostafavi on June 11,
2013. The Award uses the June 11, 2013 date.

Dr. Mostafavi filed a lien under his dba, OC Laser Spine lnstitute, on December 21,
2012,

The parties settled the main claim by Compromise and Release approved on August
12,2014. A lien conference was set for March 5,2015.

On March 5, Dr. Mostafavi filed a petition for costs, sanctions, attorney fees, and
interest for a claimed unreasonable delay in paying for the QME reporting. The petition
documented partial payments by Defendant of $937.50 and $3,875.00 for the August 90,2012
report and $2,000.00 for the June 11, 2013 report.

At the March 5,2015 lien conference, the liens of Dr. Mostafavi (as OC Laser Spine
lnstitute) and Dr. Haynes were set for trial on October 21,2016. Dr. Haynes' lien was settled
on March 19,2016.

On October 9, 2016, Defendant petitioned for reimbursement of $2,812.50 for the
August 30,2012 report, characterized as an amount paid in exoess of a reasonable payment
for the services.

Dr. Mostafavi responded with an updated petition for epsts, sanctions, attomey fees,
and interest, dated October 20,2016 broken down as $4,257.50 for the Augustg1,2012
report, $1,954.98 for the June 1 1,2013 report, and $10,836.00 in attorney fees. There was an
additional request for $237.44 in mileage for the attorney attending the lien conference and the
upcoming trial.

Trial was held on October 21,2015. Ms. Rachel Field testified on behalf of the
Defendant, The Lien Claimant was given ten days to file arguments, and Defendant was given
ten days, plus five for mailing, to respond.

On November 2,2015, Lien Claimant filed a response to Defendant's petition for
reimbursement. There was no subsequent filing by Defendant.

The Award issued on February 16,2016, finding the reasonable value of the August 30,
2012 reporl to be $8,062.50 and of the June 1 1, 2013 report to be $3,562.50. Defendant was
given credit for the amounts previously paid for the reports.

Defendant petitioned for reconsideration of the Award on March 14,2016.

III. DISCUSSION:

The dispute in this case is what were the proper charges for the two QME reports
issued by Dr. Ali Mostafavi. Dr. Mostafavi billed for both reports, but the Defendant paid far
less. Defendant made a supplemental payment, still under the amount billed. Dr. Mostafavi
sought full billing. Defendant sought reimbursement of some of their payments.

The Award accepted Dr. Mostafavi's attested statements of the time spent on preparing
the two reports, and applied the fee schedules in Rule 9795 for the August 30, 2012 report
(ML104-95) and the June 1 1,2013 report (ML106-95.) The Petition argues that the times

2
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listed are not reasonable. The Petition does not give what times would be reasonable, leaving
that to the Board in its prayer.

lssues at Trlal

The Petition argues that the only real issue at trialwas vyhat was the reasonabte amount
for the medical-legal reporting of Dr. Mostafavi.o That was one of the issues,T but the Minutes
list eight other issues; including estoppel/waiver, inadequate/incorrect payment of eME
seryices, interest, penalties and sanctions, @sts, more sanctions, attorney fees, and
Defendant's petition for reimbursement.s

The Award denied the petitions for reimbursement; and for @sts, interest, sanctions,
penalties, and attorney fees.' The Award denied the motions for waiver and estoppel.'o

Determlnation of Reasonable Amounts

The Petition argues that the Award did not determine what was a reasonable amount for
Dr. Mostafavi's reporting.ll The Award made findings of the reasonable value of both the
August 30, 201 2 reporllz and the June 1 1, 2013 report.l3

Reasonable Value of the August 30,2012 Report

The Petition argues that Dr. Mostafavi's claim o132.25 hours of effort for the August 30,
2Ol2reporlis not a reasonable amount.la lt states that 16.75 hours for record review ii
"outrageously excessive and unreasonable."l5 The Petition does not list the amount of records
Dr. Mostafavi reviewed, but Ms. Rachel Field did testify about this at the October 21,2015 trial.

She testified that she believed that seven inches of records were reviewed.l6 She
testified that she reviews four to five hundred pages an hour.l7 She testified that the
reasonable hours for this report would be eight hours, which is the amount she paid.18 She
testified that the seven inches of records was from the doctor's comments, and that it was
probably not seven inches, but probably only four inches.le

When asked directly if she had prepared or seen the records sent to Dr. Mostafavi, she
testified that she does not do that, that clerical does that.zo

Petition, p.3, lincs l5-18,
Minutcs of Hcaring and Summary of Evidcncc, Octobcr 21,2015 (Minutcs,) p. 2, lincs 44-45.
Minutcs, Octobcr 21,2015,p. 3, lincs l-18.
Award, Fcbruary 16,2016, Ordqs numbsr l-2.
Award, Fcbruary 16,2016, Ordcrs number 3-4.
Petition, p. 5, lincs 8-10.
Award, Fcbruary 16,2016, Finding number 6.
Award, Fcbruary 16,2016, Finding number 7.
Pctition, p, 4, lines l-2.
Pctition, p. 4, lincs 2-4.
Minutes, Octobcr 21,2015,p. 6, lincs 3-5.
Minutes, Octobcr 21,2015, p. 6, lincs 6-7, This would bc ninc scconds pcr page at 400 pages per hour.
Minutcs, Octobcr 21,2015,p.5, lincs 19.21.
Minutcs, Octobcr 21, 2015, p. 7 ,lines 19-24.
Minutos, Octobcr 2L,2015, p. 8, lincs 20-22.

3

13



Since Ms. Field did not know the quantity of records reviewed by Dr. Mostafavi, her
estimate of the reasonable amount of time to review those records was found to be
speculative.

The Petition also argues that the report should not have taken twelve hours to write,
noting that it does not comment on permanent disability or apportionrnent, and was unable to
resolve the pending issues of the parties.''

Dr. Mostafavifound Appllcant not to be at maximum medical irnprovemenl.22 That is
why Dr. Mostafavi did not deiermine permanent inrpairmenf3 or apporiionment.2a The report
is 45 pages long and has a review of the medical records extending over eighteen pages. The
report discusses five dates of injury (including the two at issue in these cases.)2s

The Award found the reimbursement under ML-104 appropriate.
Rule 9795 specifies the fee schedule for such a report. To qualify for a ML-104

reimbursement, a report must list four of the complexity factors listed in ML-103. The report
lists the following factors: two or more hours of face-to-face time with the Applicant (2.5 hours
total;) two or more hours of record review (16.75 hours total;) addressing the issue of medical
causation; and addressing apportionment for five dates of injury. This listing satisfied the
requirernent that the report list four of the complexity factors.

Using the Rule's reimbursement rate of $62.50 for each quarter hour (five times
$12.50,) and the 32.25 hours for the report, the Award found the reasonable value to be
$8,062.50.

The Petition has not shown that the hours attested to in the August 30,2012 report
were not correct, nor that the value of $8,062.50 was not correct.

Reasonable Value of the June 11,2013 Report

The Petition argues that Dr. Mostafavi's claim of 14.25 hours of effort for the June 6,
2013 report is not a reasonabte amount.26 lt complains of the two-and-one-half hours of face-
to-face time with the Applicant, stating just that it seems excessive, based on the limited nature
of Applicant's complaints.2T

The report states that the face-to-face time includes not just the history compilation but
also the range of motion testing.2s That testing is documented over seven pages in the report,
including testing of the cervical spine, the shoulder, the elbow, the wrist and hand.'o

The Petiiion comptains thit the 9.75 hours to produce the report is excessive.so The
report is 31 pages long, giving the physician's opinions on permanent impairment,
apportionment, and the need for further medical care.

The Award found reimbursement under ML-106 was appropriate. Rule 9795 states that
this report will also be reimbursed at five times $12.50 for each guarter hour, as long as the

Pctition, p.4, lincs 9-14.
Lien Claimant Exhibit 3, Dr. Mostafavi report, August 30,2072,p.40,pan.4.
Id. alp.40,para.7.
Id. atp.42,para.4.
Id. atp.2,pam.4.
Pctition, p. 4, lines 2l -23.
Petition, p. 4, lincs 23-25.
Lien Claimant's Exhibit 4, Dr. Mostafavi report, June 6, 2013, p. 2,pua. 5.

Id. from p.12,paru.7, to p. 18, para. 9,
Pctition, p. 4, line 26.
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report is not for review of records available in the physician's office at the initial evaluation orfor review of laboratory tests ordered as a result of the first evaluation.
Although Dr' Mostafavi recommended a functional capacity evatuation in his initialreport, there is no mention of it being reviewed in tre June l'1, zrhird;rt. br, Mostafavistated he spentl4'25 hours.on the report. At $62.40 peiqu".ter hour, this resutted in theAward finding the reasonabre varue oi tnis r"p6rt .r-sbjoe.so.
The Petition has not shown that the hours .tt"silo to in the June 11,2o13report werenot correct, nor that the value of $3,s62.s0 was not conect.

rv. RECOMMFNpATTON:

Based on the foregoing, it is recommended that the Petition for Reconsideration be denied.

March 21,2016 bal*r,*sotv
DONALD H. JOHNSON
Workers' Compensation Adrn inistrative Law Judge

SERVICE: ON ALL PARTIES AS SHOWN ON ATTACHED SERVICE ROSTER

ONMarch21,2016 BY:Y\TETTE *t f

SERVTCE ROSTER - 03 tzt I 201 6

Cesc Numberz ADl7906?41
RECOMMENDATION ON PETMION FOR RECONSIDERATION

ARSINEH ARAKEL
GLENDALE

COUNTY COUNSEL
BAKERSFIELD

COUNTY OF KERN

COUNTY OF KERN

JOHN MOLONEY
OXNARD

LINDA ARMS

OC LASER & SPINE
INSTITI..TTE
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JOHN HUGGINS,

Applicant,

vs.

COUNTY OF RMRSIDE, Permissibly Self-
Insured,

WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORNIA

Case Nos.

Rfn0

ADJ7976742
ADJ8t21630
(Riverside District Oflice)

OPhTION AND ORDER
GRANTING PETITION FOR

RECONSIDERATION
AND DECISION AFTER
RECONSIDERATIONDefendants,

' Lien claimant Nahid Nazari, M.D., through her representatives Elite Lien Services, seeks

reconsideration of the December 19, 2016 Findings & Award (F&A), wherein the workers'

compensation administrative taw judge (WCJ) found that lien claimant was entitled to recover the sum of

$4,940.00 for her lien. The WCJ also found that defendant's failure to timely pay Iien claimant's lien

was reasonable.

Lien claimant contends that the WCJ ened in finding lien claimant was entitled to recover the

sum of $4,940.00 for her lien.

We have not received an answer from defendant. The WCJ prepared a Report

Recommendation on Petition for Reconsideration (Report), recommending that the Petition

Reconsideration @etition) be denied.

We have considered the Petition and the contents of the Report, and we have reviewed the record

in this matter. For the reasons discussed below, we will grant reconsideration, amend the December 19,

2016F&,A, and otherwise affirm the WCJ.

FACTS

This is the second time this case has come to the Appeals Board.l Previously, lien claimant

I' Commissiongl_9ry]anfi_Yttp po l91q9r s-ryls oT $,9 epqrlt! Board, was on the panclthat issued rhe May 4,20t6 dccision.
DQputy Uommlssloner Anne Dcnmltz was asslgneo m nel phce.
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sought reconsideration of the WCJ's April 24, 2015 Joint Findings & Order (Joint F&O), in which the

WCJ fowrd that lien claimant had failed to meet her burden of proof that the Qualified Medical Evaluator

(QME) report she had prepared was substantial evidence and therefore disallowed lien claimant's lien,

We rescinded the Joint F&O, found that lien claimant was entitled to some amount of reimbursement,

and returned the matter to the trial level for further proceedings regarding the amount of reimbursement

to which lien claimant is entitled for her PQME report.

Upon return, defendant engaged the services

stipulated that Ms. Gonzalez is an expert bill reviewer.

p.2:20-25.)

Ms. Gonzalez offered five possible reimbursement scenarios: In the first scenario, Ms. Goralez

noted that lien claimant's bill was for $14,812,50. The amount of time involved was 39.5 hours for 158

units at $62.50 per unit, which equates to $9,875.00 for a Panel QME report. Lien claimant's amount

billed was incorrect, Ms. Gonzalez testified, because lien claimant had used an incorrect modifier

(modifier 94) reserved for an Agreed Medical Evaluator (AME). (November 16, 2016 MOH, p.3:2-6)

In the second scenario, Ms. Gonzalez used a different AME modifier, resulting in a reasonable value of

$12,343.75. (ld. atp. 2:6-8.) In the third scenario, Ms. Gonzalez reviewed lien claimant's bill using the

rate of a consulting physician, not a Panel QME. This resulted in a reasonable value of $3,195.71 . (ld. at

p. 2:8-10,) In the fourth scenario, Ms, Gonzalez reviewed lien claimant's bill as an ML-103 or a Panel

QME report. This yielded a reasonable value for lien claimant's services of $937.50 . (Id. at p. 2:10-l l.)

In the fifth scenario, Ms. Gonzalez reviewed lien claimant's bill as an ML-103 or a Panel QME report

with a modifier 94, This yielded a reasonable value for lien claimant's services of $l,l7l .88. (ld, at p.

2:12-13) Ms. Gonzalez also noted that lien claimant had not spelled out the complexity factors in her

report, as required by Rule 9795, but had instead listed them on a separate piece of papet (Id. atp.2:13-

I s.)

On December 19, 2016, the WCJ issued his F&A, finding that the reasonable value of lien

claimant's services was $4,940.00, less credit for amounts previously paid. In the accompanying

Opinion on Decision, the WCJ stated, "h the Opinion and Decision After Reconsideration, dated

of Karen Gorualez, a bill reviewer; the parties

(November t6,2016 Minutes of Hearing [MOH],

HUGGINS, John 172
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51412016, the WCAB stated that Dr. Nazari has shown that she is entitled to some amount of

reimbursement for her lien. This suggests that she is entitled to less ttran the reviewed Panel QME rate in

the amount of $9,875.00. Half of this amount is $4,940.00, which is less than the AME report by Dr,

Levister. This amount is within the range of evidence." (opinion on Decision, p. 2.)

Lien claimant timely sought reconsideration, contending that the WCJ erred in awarding lien

claimant $4,940.00 for her lien.

DISCUSSION

We agree with the WCJ that lien claimant was not entitled to recover on her lien at the rate of an

AME using the 94 modifier. However, we do not agree with the WCJ's calculations based on "the range

of evidence." Instead, we will base the amount of lien claimant's recovery on defendant's expert Ms.

Gonzalez's testimony regarding the reasonable value of lien claimant's services without the94 modifier.

Ms. Gonzalez testified that this would result in a reasonable value of $9,875.00. Ms. Gonzalez testified

as to the proper rate for a QME. Lien claimant performed the evaluation and prepared the report. We

see nothing in the statutes or in the regulations that allows a WCJ to exercise his or her discretion to

reduce the amount owed based on a lack of quality. Thus, we have no choice but to allow the amount set

by the regulations. We will therefore grant lien claimant's Petition and aflirm the WCJ, except that we

will award lien glaimant the amount of $9,875.00 for her services.

We must also address the issue of lien claimant's conduct. The conduct of Panel QMEs is

governed in part by Rule 41, which provides, in relevant part, that "[e]valuators selected from a QME

panel provided by the Administrative Director shall not engage in ex parte communication in violation of

LaborCodesection4062.3." (Cal.CodeRegs.,tit.8,$41(b).) TheAdministerDirectormay,basedona

complaint from the Medical Director, "suspend, terminate or place on probation" a Panel QME who is

found to have engaged in an ex parte contact, (Cal. Code Regs., tit. 8, $ 60(b)(7); see also Cal. Code

Regs., tit. 8, $ 6lO) [hearing procedures for violations of $ 60] and 65 [Sanction Guidelines for eualified

Medical Evaluatorsl.)

In this regard, we find that lien claimant's actions in this matter bave risen to the levet of ex parte

communications. As set forth in defendant's Objection to the Admissibility of the Panel eualified

HUGGINS, John 18 
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Medical Examination and Report of Dr. Nahid Nazari Dated o7/l2l2ol2 (objection), defendant initially

objected to lien claimant's report due to "numerous grammatical errors, incomplete expressed ideas,

tlpographical errors and in some places, incomprehensible ideas" and declined to reimburse lieh

claimant until those were addressed. (Objection, p. 1,) Thereafter, lien claimant contacted defendant

employer directly - bypassing defendant's attorney - seeking payment. (Objection, p.2.) When lien

claimant later contacted defendant's attomey, the discussion became heated, with lien claimant

"continu[ing] to argue her position and at one point in time, advis[ing] that she was so desperate for

payment that she would essentially do anything that was needed in order to have her report and

examination paid for." (Ibid.) Defendant sought, and applicant stipulated to, the appointnent of an

AME to conduct an evaluation to replace Dr. Nazari's report as a result of these contacts,

Accordingly, in light of our finding that lien claimant has violated Rule 4l O), we will also refer

this matter to the office of the Medical Director. In this regard, we note that the Medical Director has a

variety of disciplinary options, such as probation, ethics training, restifution, suspension, and sanctions.

(See Cal. Code. Regs., tit. 8, g 65(lXD).)

For the foregoing reasons,

IT IS ORDERED that lien claimant's Petition for Reconsideration of the December lg,2016

Findings & Award is GRANTED.

IT IS FURTIIER ORDERED, as the Decision After Reconsideration of the Workers'

Compensation Appeals Board, ttrat the December 19, 2016 Findings & Award is AFFIRMED,

ExcEPT that Finding of Fact No. 3 and the Award are AMENDED as follows:

ut
tn
ttt
ttt
t/t
t/t
tu

HUGGINS, John 19t
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I CONCUR,

II{ARGUERITP

I DISSENT (see attached dissenting opinion),

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

NAHID NAZARI, M.D.
ELITE LIEN SERVICES
LAW OFFICE OF LOUIS D. SEAMAN

DEIDRA -E. LCWE

HUGGINS, John 2os

!^frd

FINDINGS OF FACT

3. Based on the credible testimony of Karen Gonzalez, Nahid Nazari, M.D. is
entitled to recover the sum of $9,875.00 for her date of service, less-credit for
amounts previously paid.

AWARD

AWARD IS MADE in favor of Lien claimant Nahid Nazari, M.D. as follows:

a) The sum of $9,875.00, less credit for amounts previously paid.

WORKERS' COMPENSATION APPEALS BOARD

ANNE SCHMITZ

)lAR 1 4 2017

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWI\ ON THE CURRENT OFFICIAL ADDRESS RECORD:
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DISSENTING OPINION OF COMMISSIO^TER LOWE
I dissent.

The wcJ's method to calculate lien claimant's rate of reimbursement resulted in an award of
$4,940.00. The majority's method resulted in an award of $9,g75.00.

I would use a third method. Lien claimant produced a report of dubious quarity. She
compounded this problem by engaging in ex parte communications to such an extent that the parties had
to engage the services of another physician to provide a proper AME report. The billing review expert
recommended payment in the amount of $9,875.00 for lien claimant's report and $6,13g.33 for the
AME's report' Lien claimant's rate of reimbursement should reflect not only the reasonable value of her
report but the incbnvenience and cost to the parties of having to engage the services of an AME.
Therefore' I would award lien claimant the difference between the recornmended payment for her report
and the recommended payment for the AME,s report, or $3,736.67.

For this reason, I would grant reconsideration and aflirm the wcJ, except that I would award lien
claimant $3,736.67 for her lien.

WORKERS' COMPENSATION APPEALS BOARI)

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

tlAR I 4 ?WT'

SERVICE MADE BY IT,IAIL ON .IPOVE DATE OIT IU TERSONS LISTED BELOWTIIEIR ADDRESSES As sHowl{ oN iIrE ciIIiRENr oenci,li iiib:nnss REcoRD:
NAHID NAZARI, M.D.
ELITE LIEN SERVICES
LAW OF'FICE OF LOUIS D. SEAMAN

RB/pc

HUGGINS, John
Y^ffi

LOWE, COMIIflSSIoNER
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GLORIA TORO,

Applicant,

vs.

LUCKY BRAND JEANS; HARTFORI)
CASUALTY INST]RANCE,

WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIF'ORNIA

Case No. ADJ80EI345
(Los Angeles District Office)

OPIMON AND ORDER
GRANTING PETITION FOR

RECONSIDERATION
AI\[D DECISION AFTER
RECONSIDERATION

Delendants,

Lien claimant Abilio Hemandez, M.D., seeks reconsideration of the February 3, 2015 Findings

and Order issued by the workers' compensation administrative law judge (WCJ). Therein, the WCJ

found that the reasonable value of Dr. Hernandez' medical-legal services is $625.00. Previously,

applicant's underlying claim of admitted indusrial injury to the head, nose, hands, feet, neck, back, right

shoulder, and psyche while employed as a warehouse person from September 10, 2009 through

September 10, 2010, settled by an August 28,2013 Order Approving Compromise and Release (OACR)

in the amount of $45,000.00. Thereafter, Dr. Hernandez' unresolved $15,375.00 medioal-legal lien

proceeded to a lien trial on November 19, 2014, and resulted in the decision from which he seeks

reconsideration herein.

Dr. Hernandez contends that the WCJ erred in failing to allow his $15,375.00 lien in full. He

argues that his failure to place a statement of the factors of medical complexity at the beginning of his

report should not prevent him from reoovering his charges as billed at the ML-104 level.

Defendant filed an Answer. The WCJ issued a Report and Recommendation on Petition for

Reconsideration @eport) recommending that we deny reconsideration.

Based on our review of the record and for the reasons discussed below, we will grant

reconsideration, amend the WCJ's decision to defer Dr. Hernandez' lien, otherwise affirm the remaining

findings and orders, and retum this matter to the trial level.

22
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In this case, Dr. Hernandez served as the psychiafiic panel qualified medical examiner (PQIvIE).

He evaluated applicant on March 18, 2013, and issued a 140-page report admitted into evidence at trial as

lien claimant's Exhibit 3. Dr. Hernandez' report includes a statement of medical complexity factors

starting at page 139. On March 18, 2013, he billed defendant the arnount of $15,375.00 representing

61.5 hours billed under code ML-104. (Lien claimant Exhibit l.) Following tial, the WCJ issued the

decision subject to reconsideration here. Therein, the WCJ found Dr. Hernandez' charges were not

allowable under codes ML-103 or ML-104 because the statement of the factors of medical complexity

was not located at the "beginning" of the report as required by Adminisfiative Director Rule 9795(c).

(Cal. Code Regs., tit. 8, $ 9795(c).) Thus, the WCJ allowed the charges under code ML-102 in the

amount of $625.00.

We agree that Administative Director Rule 9795(c) states that "[i]n a separate section at the

beginntng of the report, the physician shall clearly and concisely specifr which four or more of the

complexity factors were required for the evaluation, and the circumstances which made these complexity

factors applicable to the evaluation." (Cal. Code Regs., tit. 8, $ 9795(c), emphasis added.) We also

acknowledge that a wise and diligent lien claimant will follow the Rule's requirements by placing the

required information at the beginning of the report rather than the end. It is obvious that placing such

information at the beginning of a report permits a reviewing entity ease in locating and evaluating the

information.

Nevertheless, we are persuaded that the WCJ's decision that the charges are not allowable under

codes ML-103 or ML-104 solely due to the placement of the statement of the factors of medical

complexity exalts form over substance. Defendant does not argue that it did not locate the statement at

the end of the report. Moreover, on August 7,2014, defendant issued Dr.Hernandeza check in the

amount of $4,055.00 for what it "felt was reasonable." @efendant's Answer, at p. 2.) This amount is in

excess of the charges allowed under code ML-102.

Accordingly, for the reasons stated herein, we will grant reconsideration, amend the.WCJ's

decision to defer Dr. Hernandez' lien, otherwise affrrm the remaining findings and orders, and return this

matter to the rial level for further proceedings as determined by the WCJ. At that time, Dr. Hernandez

TORO, Gloria 232
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may resubmit his billing and supporting documentation for his request under code ML-104 for

consideration by ttre WCJ. Thereafter, the WCJ should issue a new decision consistent with this opinion.

IT IS ORDERED that Dr. Hernandez' Petition for Reconsideration of the February 3,2015

Findings and Order is GRANTED.

IT IS FURTIIER ORDERED as the Decision After Reconsideration of the Workers'

Compensation Appeals Board, that the February 3, 2015 Findings and Order is RESCINDED and

SUBSTITUTED with a new Findings and Order, as provided below, and that this matter is

RETURNED to the uial level for further proceedings and decision by the WCJ consistent with this

opinion.

FINDINGS OF FACT

l. The issue of Dr. Hemandez' lien and the issue of penalties and interest are

deferred.

2. Defendant did not pay any uncontested portion of Lien Claimant's charges within
60 days of receipt of Lien Claimant's bill and report.

3. Defendant's conduct as outlined in Finding of Fact #2 constitutes a frivolous bad-
faith action within the meaning of Labor Code section 5813.

4. Lien Claimant did not file a Petition for Costs.

5. Lien Claimant's action in filing the Petition for Payment dated June 25,2014 does

not constitute a bad-faith action or tactic which is frivolous.

t/t
ilt
t/t
il/
ilt
ilt
t/t
ut
ut
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IT IS FURTIIER ORDERED THAT defendant reimburse lien claimant for attorney fees

incurred with respect to prosecuting its lien and costs, in an amount to be adjusted by the parties with

jurisdiction reserved at the ftial level in case of a dispute.

IT IS FIIRTHER ORDERED THAT the Petition for counter-sanction dated August?,2014, is

DEMED.

WORKERS' COMPENSATION APPEALS BOARI)

C;**-<.fu,t
ETUW CruSTINE E. GOITDAK

I CONCUR,

DFUW ffiKOtErntcir

DATED AIYD FILED AT SAN FRANCISCO, CALIT'ORNIA

APR 23 2013

SERVICE MADE ON THE ABOYE DATE ON TIIE PERSONS LISTED BELOW AT
ADDRESSES SHOWN ON THE CURRENT OX'FICIAL ADDRESS RECORD.

LAW OF'FICES OF STEPHEN S. GREEN
ABILIO A. HERNANDEZMI'
LAW OFrICES OF DOUGLAS W. LARR

THEIR

PAG/sry

TORO, Glo.ria
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Calif. Law of Employee Injuries & Workers' Compensation
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Volume 2: Attorney's Fees; Medical-Legal Procedure; Preparation & Presentation; Award &
Enforcement

DIVISTON II PMCTICE AND PROCEDURE
CHAPTER 25 ANALYZING, PREPARING, AND FILING THE CLAIM

PART C. DISCOVERY

2-25 CA Law.of Employee Injuries & Workers' Comp 5 25.41

S 25.41 Depositions

[1J Using Depositions

Information deslred from frlendly and dislnterested witnesses can usually be obtained by lnformal
interview and written statement. The necessity for depositlons in a compensatlon proceeding,
therefore, tends to be limited to the applicant and witnesses who are uncooperative or who will be
unavailable at the time of the hearing. In determining the necesslty for deposltions, cost factors
must also be considered, slnce workers' compensation insurers look with disfavor on unnecessary
depositlons that require them to pay attorney's fees to thelr own and the wltness's attorneys as
well as, ln the case ol medlcal professionals, expert witness fees.

The defendant's purposes ln taking the applicant's dcpositlon are (1) to learn the nature of the
applicant's claim, (2) to obtain specific information concerning dates, places, and witnesses that
wlll enable the defendant to make an lnvestlgatlon of the case, and (3) to secure data that can be
checked for impeachment purposes or otherwlse against what ls already known or can later be
developed concerning the clalm.

Thus, through deposlng a represented clalmant, it ls posslble to secure, in advance of the Appeals
Board proceeding, a sworn statement, as detailed as desired, wlth respect to where, when, and
how the alleged injury occurred, the identity of any wltnesses, and the course of events before
and after the injury. Inqulry ls thus possible into the circumstances pertlnent to whether the
injury arose out of and ln the course of the employment, and the development of the possibility of
such afflrmative defenses as lntoxication, initlal physical aggression, self-lnflicted injury, and
serious and wlllful mlsconduct of the employee. At times, lt will serve a purpose in connection
with lssues of earning capacity and hlstory, prior anQ jubseouent history of dlsability and injury,

07
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the furnishing of benefits, and the statute of limitations'

Through deposing persons claiming the status of total dependency, it is possibleto secure useful

information in referenit to the sta[us of putative or sepaiated wives, relatives of the deceased,

and asserted members of the household in good falth. If the status claimed is that of partial

dependency, a depositlon may disclose inf6rmation on asserted contributions and on other

points that'can fuinish the basis for investigation prior to any Appeals Board proceeding. In one

case, the Appeals Board denied the employ-er's peiition for removal from the WCJ's order that the

empioyee'r'wife could not be compelled to testifo at a depositlon regarding the-employee's drug

use and incarceration, based on the marltal privilege in Evidence Code Sections 970 and 971' The

employee, who claimed industrial injuries, and his-wife married eight days prior to the scheduled

aepojigon and produced a marrlage ceriificate the day before the scheduled deposition. Both

the employee and nii spouse asser[ed the privilege, and the Board found that no exception to the

privllege listed in Evldence Code SectiongT2 was applicable. I

While deposing an applicant, the defendant must adhere to certain rules of discovery' For

instance, the scope oi a defendant's questioning regarding an applicant's medical history may be

narrowed by the doctor/patient prlvilege since in appllcant does not entirely waive the privilege

by filing a workers' compensation claim. In one case, a workers' compensation judge's discovery

oider allowing an appticant to be questioned regarding her hospitalization history prior to a

certain date ias founO to be overbroad and in violation of the doctor/patient privilege. z

[2] Procedures

The Appeals Board, a workers' compensation judge, or any party to the proceeding may cause the

deposition of any witness, residing withln or outside of the state, to be taken ln the manner
prescrtbed by law for depositlonsin ctvtl actions. I Deposltions may be taken outside of the

state before any officer who is authorized to administer oaths. 'The Appeals Board or a workers'

compensation Judge may cause depositlons to be taken in other jurisdictions before the agency

that is authorized to hear workers' compensation matters in those other jurisdictions. I Workers'

compensation Judges have the authority to compel answers to deposition questlons. 'Notices of

taking deposlilon should not be flled wlth or sent to the Appeals Board. '

When the employer or lnsurer requests the deposltion of the injured employee, or of any person

claiming benefits as a dependent, the deponenl is entitled to receive all reasonable expenses-of

transpo--rtation, meals, and toOging incident to the deposition, reimbursement for any loss of
wages incurred durtng attenOa-nci at the deposition, a copy of the transcript of the deposition
witftout cost, and a riasonable allowance foi aftorney's fees. t Attorney's fees are allowed at the

Board's discietion, and, if allowed, will be set by the Board, ' In addition, the deponant is entltled

to a reasonable allowance for interpreter's fees if interpretation services are needed and provided

by a language interpreter certified or deemed certified under Government Code Section 58566. 'o

The Board favors cross-examination of medical wltnesses by way of deposition, and reasonable

costs in connection with such a deposition will be allowed under Labor Code Sectlon 462t. "

For a form to be used to give notice that an oral deposition is to be taken, see Appendix D, $
F4.03.

The Appeats Board has determined that Labor Code Section 5710 authorlzes the Board to apply

the procedures speclfled in the code of civll Procedure for use ln clvil actions in superior courts to
impose sancgons for fallure to appear at a depositlon. " However, this authorization ls

permisslve and does not proscrlbe application of Labor Code Sectlon 5708, which provides that
hearings and investigatlons before the Board are govemed by the Labor Code and the Board's

own ru'ies of practicdand procedure, and that the Board is not bound by the common law or
statutory rulds of evidence and procedure. Thus, the Board has ruled that in order to provlde

sufficient guidance to the workers' compensation community ln discovery procedures (lncludlng

sancgons for abuse of dlscovery such as fallure to appear at depositions), specific procedures

should be adopted as part of the Board's rules of practice and procedure. '3 Moreover, the court of

-r 'rr 'z 08
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appeal in an unpubllshed opinion has held that the reference to the Californla Discovery Act tn
Labor Code Section 5710, namely, that depositions are to be taken "in the manner prescribed
by law for like depositlons in civil actions in the superior courts of this state under Title 4
(commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure," incorporates the
Discovery Act's procedural provisions only, not its substantive provisions regarding attorney's fees
and sanctlons. Thus, the court affirmed the Appeals Board's denial of the employee's attorney's
requested fees in connection with preparing and answering the parties' ongoing petitions for
sanctions on the grounds that the request exceeded the scope of Labor Code Secuon 5710. !.

The Appeals Board granted an employer's petition for removal from a WCJ's order limitlng the
type of employer representative allowed to attend the deposition of an Injured employee to a
representative from human resources/claims management and precluding the employee's
manager or co-worker from attending. The Board found that the employee did not show that he
would be subjected to unwarranted annoyance, embarrassment, or oppression so as to support
exclusion of the employer's management representative from hls deposition. Moreover, there
was no statutory basis For such an excluslon, and the rlght to medical privacy/privilege was not
relevant to the issue of who the employer may select as its representative to attend [he
employee's deposition. Finally, the Board noted that Labor Code Section 3762 (which provtdes
that an insurer, a third-party administrator of a self-insured employer, and employees of a self-
admlnistered self-insured employer are precluded, with speclfied exceptions, from disclosing to
the employer individually identifiable medical information regarding the employee) did not appty
to information disclosed by the employee in a deposition. r,

In another case, the Appeals Board granted the employer's petition for removal and rescinded the
WCJ's order denying the employer's motion to compel the employee's attendance at an evaluation
and/or participatlon in a phone call with the employer's vocational expert. The Board found that,
although there is no express statutory authortty for an order compelling a vocational expert
evaluation, the Board and its WCJs have the authority, based on Labor Code Section 5708 and 8
Cal' Code Reg. 5 10348, to compel an employee to attend a vocatlonal expert evaluation when
the employee has placed rebuttal of the diminished future earning capacity adjustment at issue
and has already been evaluated by a vocational expert. r.

LegalTopics:

For related research and practlce materials, see the following legal topics:
Civil Procedure > Discovery > Methods > Oral Depositions !*
Crvil Procedure > Discovery > Methods > Wntten Deposiflons Tl

Workers' Compensation & SSDI > Administrative Proceedings > Claims > General Overview f-.]

FOOTNOTES:
IFootnote 1. Zenith Insurance Co. v, W.C.A.B. (Mota) (2012) 77 Cal. Comp. Cases 2OO,2OL-202
(writ denied).

TFootnote 2. See Allison v. W.C.A.B. (1999) 72 Cal. App. ath 654, 660-66L, e4 Cat. Rptr. 2dgt',
64 Cal. Comp. Cases 624, 629 .

TFootnote 3. Lab, Code ! 5710(a).

fFootnote 4. Lab. Code g 5710(a).

TFootnote 5. Lab. Code 5 5710(a).

fFootnote 6. see Lab. code 5 5310; Ailison v. w.c.A.B. (1999) 72 cal. App. 4th 6s4, 664,84
Cal. Rptr. 2d 915, 64 Cal. Comp, Cases 624, 632 .
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LABOR CODE
SECTION 5700_5710

5700' The hearing on the application may be adjourned from time totime and from prace to place in the discretion of the appeals boardor the workers' 
"o*p..,sution judge holding the hearing. Any hearingadjourned by the woikers'"o*p"r"rtion judge sha11 be continued to beheard by and shall be concluded and the decision made by the workers,compensation judge who previously nearo it. Either party may bepresent at any hearing, in person, by attorney, or by any otheragent, and may present testimonv p"rii"."t under the pleadings.

5701 ' The appeals board may, with or without notice to eitherparty, cause testimony to be taken, or inspection of the premiseswhere the injury occurred to be mader or the timebooks and payroll ofthe employer to be examined by any member of the board or a workers,compensation judge appointel 6v tn" .pp."r" board. The appears boardmay also from time to time direct 
"r,v-!*proyee claiming compensationto be examined by a regular physician. rire testimony so taken andthe results of any inslection or examination shall be reported to theappeals board for its consideration.

5102. The parties to
thereto in writing and
The appeals board may
upon such stipulation,
take further testimony
enable it to determine

a controversy may stipulate the facts relativefile such stipulation with the appeals board.thereupon make its finaings and award basedor may set the matter down for hearing andor make the further investigation n"""""ary tothe matter in controversy.

5703. The appeals board may receive as evidence either at orsubsequent to a hearing, and ,r"" as prooi of any fact in dispute, thefollowing matters, in iaaition to ,rl.n testimony presented in openhearing:
(a) Reports of attending or examining physicians.(1) statements concerninq any bill f6r'services are admj-ssibleonly if made under penalty or perjury that they are true and correctto the best knowledge or ine physiciin.(2) rn addition, reports are admissible under this subdivisiononly if the physician t"" further stated in the body of the reportthat there has not been a violation of section 139.3 and that the

?..r. y ;0
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contents of the report are true and correct to the best knowledge of
the physician. The statement shall be made under penalty of perjury.

(b) Reports of special investigators appointed by the appeals
board or a workers' compensation judge to investigate and report upon
any scientific or medical question.

(c) Reports of ernployers, containing copies of timesheets, book
accounts, reports, and other records properly authenticated.

(d) Properly authenticated copies of hospital records of the case
of the injured employee.

(e) A1I publications of the Division of grlorkers' Compensation.
(f) AIl official publications of the State of California and

United States governments.
(q) Excerpts from expert testimony received by the appeals board

upon similar issues of scientific fact in other cases and the prior
decisions of the appeals board upon similar i-ssues.

(h) Relevant portions of medical treatment protocols published by
medical specialty societies. To be admissible, the party offering'
such a protocol or portion of a protocol sha1l concurrently enter
into evidence information regarding how the protocol was developed,
and to what extent the protocoL is evidence-based, peer-reviewed, and
nationally recognized. If a party offers lnto evidence a portion of
a treatment protocol, any other party may offer into evidence
additional portions of the protocol. The party offering a protocol,
or portion thereof, into evidence sha1l either make a printed copy of
the ful1 protocol available for review and copying, or shall provide
an Internet address at which the entire protocol may be accessed
without charge.

(i) The medical treatment utilization schedule in effect pursuant
to Section 5307.27 or the guidelines in effect pursuant to Section
4604.5.

(j) Reports of vocational experts. ff vocational- expert evidence
is otherwise admissible, the evidence shall be produced in the form
of written reports. Direct examination of a vocational witness shaII
not be received at trial except upon a showing of good cause. A
continuance rnay be granted for rebuttal testimony if a report that
was not served sufficiently in advance of the close of discovery to
permit rebuttal is admitted i.nto evidence.

(1) Statements concerning any bill for services are admissible
only Lf they comply with the requirements applicable to statements
concernj.ng bil1s for services pursuant to subdivision (a).

(2) Reports are admissible under this subdivision only if the
vocational expert has further stated in the body of the report that
the contents of the report are true and correct to the best knowledge
of the vocational expert. The statement sha1l be made in compliance
with the requirements applicable to rnedical reports pursuant to
subdivision (a).

5703.5. (a) The appeals board, at any time after an.application is
LL
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filed and prior to the expiration of its jurisdiction may, upon the
agreement of a party to pay the cost, direct an unrepresented
employee to be examined by a qualified medical evaluator selected by

th; appeats board, within the scope of the qualified medical
evaluator's professional training, upon any clinical question then at
issue before the aPPeaIs board.

(b) The administrative director or his or her designees, upon the
submission of a matter to an information and assistance officer, may,

upon the agreement of a party to pay the cost, and with the consent
of an unrepresented employee direct the injured employee to be

examined by a qualified medicat evaluator selected by the medical
director, within the scope of the qualified medical evaluator's
professional training, upon any clinical question, other than those
i""r." specified in Section 40el-, then pertinent to the investigation
of the information and assistance officer'

(c) The 1989 and 1990 amendments to this section shall become

operative for injuries occurring on and after January L, 1991.

5704. Transcripts of all testimony taken without notice and copies
of aII reports and other matters added to the record, otherwise than
during the course of an open hearing, shall be served upon the
parties to the proceeding, and an opportunity shall be given to
produce evidencl in explanation or rebuttal thereof before decisj'on
is rendered.

5705. The burden of proof rests upon the party or Iien claimant
holding the affirmative of the issue. The following are affirmative
defenses, and the burden of proof rests upon the employer to
establish them:

(a) That an injured person claiming uo be an employee was an

independent contractor or otherwise excluded from the protection of
Lhis division where there is proof that the injured person was at the
time of his or her injury actually performing service for the
alleged employer.

lut Intoxication of an employee causing his or her injury'
(c) willful misconduct of an employee causing his or her injury'
(d) Aggravation of disability by unreasonable conduct of the

employee.- 
teJ prejudice to the employer by failure of the employee to give

notice, as required by Sections 5400 and 5401'

5706. Where it is represented to the
or after the filing of an application,

appeals board, either before
that an employee. Bas died as a

:' -..1 .r LZ

http://www.leginfo,ca.gov/cgi-bin/displaycode?sg(on:lab&group:05001-06000&file=57... 812412014



CA Codes (lab:5700-5710) Page 4 of5

result of injuries sustalned in the course of his employment, the
appears board may require an autopsy. The report of the physician
performing the autopsy may be received in evidence in any proceedings
theretofore or thereafter brought. rf at the time the autopsy is
requested, the body of the employee is in the custody bf tf,e coroner,
the coroner shall-, upon the reguest of the appeals board or of any
party interested, afford reasonable opportunity for the attendance of
any physicians named by the appeals board at any autopsy ordered by
him. rf the coroner does not require, or has already performed the
autopsy, he shaIl permit an autopsy or reexamination to be performed
by physicians named by the appeals board. No fee shall be charged by
the coroner for any service, arrangement, or permission given by him.

5707. rf the body of a deceased employee is not in the custody of
the coroner, the appeals board may authorize the performance of such
autopsy and, if necessary, the exhumation of the body therefor. rf
the dependents r or a majority thereof, of any such deceased employee,
having the custody of the body refuse to allow the autopsy, it shall
not be performed. rn such case, upon the hearing of any application
for compensation it is a disputable presumption that the injury or
death was not due to causes entitling the claimants to benefits under
this division.

5708. AIl hearings and investigations before the appeals board or a
workers' compensation judge are governed by this division and by the
rures of practice and procedures adopted by the appeals board. rn
the conduct thereof they shalr not be bound by the conmon law or
statutory rures of evidence and procedure, but may make inquiry in
the manner, through orar testimony and records, which is best
calculated to ascertain the substantial rights of the parties and
carry out justly the spirit and provisions of this division..All oral
testimony, objections, and rulings shalI be taken down in shorthand
by a competent phonographic reporter.

5709- No informality in any proceeding or in the manner of taking
testimony shalI invaLidate any order, decision, award t ot rule made
and fired as specified in this division. No order, decision, award,or rul-e shal1 be invalidated because of the admission into the
record, and use as proof of any fact in dispute, of any evidence notadmissible under the common law or statutory rules of evidence and
procedure.

{n'?'.r:y fJ
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5710. (a) The appeals board, a workers' compensation judge, or anyparty to the action or proceeding, malr in any investigation orhearing before the appeals board, cause the deposition of witnessesresiding within or without the state to be taken in the mannerprescribed by raw for rike depositions in civir actions in thesuperior courts of this state under Title 4 (commencing with Section2016'010) of Part 4 of the code of civil Procedure. To that end theattendance of witnesses and the producti.on of records may bereguired. Depositions may be taken outside the state before anyofficer authorized to administer oaths. The appeals board or aworkers' compensation judge in any proceeding before the appearsboard may cause evidence io be taien in other jurisdictions beforethe agency authorized to hear workers' compensation matters in thoseother jurisdictions.
(b) rf the employer or insurance carrier requests a deposition tobe taken of an injured employeer or any person claiming benefits as adependent of an injured emproyee, the aupon"nt is entiited toreceive in addition to aII other benefiti:(1) Ar1 reasonable expenses of transportation, mears, and rodgingincident to the deposition.
(2) Reimbursement for any loss of wages incurred during attendanceat the deposition. t -

(3) one copy of the transcript of the deposition, without cost.(4) A reasonable allowance for attorney's fees for the deponent,if represented by an attorney Licensed by the state Bar of thisstate. The fee sharl be discretionary wiLh, and, if allowed, shalI beset by, the appears board, but sharl be paid by the emproyer or hisor her insurer.
(5) rf interpretation services are required because the injuredemployee or deponent does not proficientiy 

"p"uk or understand theEngrish tanguage, upon a request from eitirer, the emproyer sharr payfor the services of a ranguage interpreter certified or deemedcertified pursuant to Article 8 (commencing with Section 1143S.05) ofchapter 4.5 of Part L of Division 3 of Title 2 of, or section 68566of, the Government code. The fee to be paid by the emproyer shaLr bein accordance with the fee schedule aaopteo by the administrativedirector and shal-1 include any other delositlon-re-l-ated events aspermitted by the administrative director.

.,. -ti I 1'
L,
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This information is provided free of charge by the Department of lndustrial Relations from its web site

at www.dir.ca.oov. These regulations are for the convenience of the user and no representation or

warranty is made that the information is cunent or accurate. See full disclaimer at

htto:/Arvr,vw.dir.ca.oov/od oub/disclaimer. html.

Chapter 4.5. Division of Workersr Compensation
Subchapter 2. Workers' Compensation Appeals Board--Rules and

Practice Procedure
Article 9. Evidence and Reports

New query

$10606. Physicians' Reports as Evidence.

The Workers' Compensation Appeals Board favors the production of
medical evidence in the form of written reports. Direct examination of a

medical witness will not be received at a trial except upon a showing of
good cause. A continuance may be granted for rebuttal testimony subject to

Labor Code Section 5502.5.

These reports should include where applicable:

(a) the date of the examination;

(b) the history of the injury;

(c) the patient's complaints;

(d) a listing of all information received from the parties reviewed in
preparation of the report or relied upon for the formulation of the physician's

opinion;

'F.lJ
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(e) the patient's medical history, including injuries and conditions, andresiduals thereo{, if any;

(f) findings on examination.

(g) a diagnosis;

(h) opinion T to the nature, extent, and duration of disability and worklimitations, if any;

(i) cause of the disabiliry;

O treatment indicated;

(k) opinion as to whether or not permanent disability has resulted from theinjury and whether or not it isstitionary. If stationary, a description of thedisability with a complete evaluation; 
J

(l) apportionment of disability, if any;

(m) a determination of the percent of the total causation resulting fromactual events of emproyment, if the injury is aueged to u. u psychiatric
injury;

(n) the reasons for the opinion; and,

(o) the signature of the physician.

Failure to comply with (a) through (o) will be considered in weighing theevidence.

In death cases, the reports of non-examining physicians may be admittedinto evidence in lieu 
-of 

oral testimony. 
--Q r

All medical-legal reports shall comply with the provisions of Labor CodeSection 4628. Except as otherwise irovia.o uy ihe Labor code, includingLabor code Sections 4628 and 57ci3, and thqrules of practice and procedureof the Appeals Board, failure to comply with the requirements of this section

j6
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will not make the report inadmissible but will be considered in weighing the
evidence.

NOTE

Authority cited: Sections 133 and 5307, Labor Code. Reference: Sections
4603.2, 4628,5703,5708 and 5709, Labor Code.

HISTORY

1. New subsections (i), 0) and (k) filed 5-25-82; designated effective 7-l-82
(Register 82, No. 22).

2. Editorial correction of subsection (h) filed 2-2-83 (Register 83, No. 6).

3. Amendment filed 12-23-93; operative l-l-94. Submitted to OAL for
printing only pursuant to Government Code section 11351 (Register 93, No.
s2).

4. Amendment of section and Note filed 12-19-2002; operative l-l-2003.
Submitted to OAL for printing only pursuant to Government Code section
I 135 I (Register 2002, No. 5 I ).

sGqld to Article 9 Table o

http://www.dir.ca.gov/t8/10606.htmt 36

t',tl

8/24/2014



California Code of Regulations, Title 8, Section 10727. Cross-Examination by Deposition. Page I of 2

This information is provided free of charge by the Department of lndustrial Relations from rts web site
at www.dir.ca.qov. These regulations are for the convenience of the user and no represeniation or
warranty is made that the information is cunent or accurate. See full disclaimer at
htto:/A,truw. dir.ca.qov/od pub/disclaimer.htrnl.

Chapter 4.5. Division of Workersf Compensation
Subchapter 2. Workers' Compensation Appeals Board--Rules and
Practice Procedure
Article 10. Medical Examiners

Ngw query

510727, Cross-Examination by Deposition.

The Workers' Compensation Appeals Board favors cross-examination of
medical witnesses by way of deposition. Reasonable costs in connection
with such deposition shall be allowed under Labor Code Section 4621.

NOTE

Authority cited: Sections 133 and 5307, Labor Code. Reference: Article
XIV, Section 4, California Constitution; and Section 5708, Labor Code.

HISTORY

l. Amendment of section and Note filed 12-19-2002; operative l-l-2003.
Submitted to OAL for printing only pursuant to Government Code section
I l35l (Register 2002, No. 51).

O ,IiGo Eack to Article l0 Table of Contents
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Filed 6122177

CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THtr STATtr OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION FOUR

MAUREEN HIKIDA,

Petitioner,

V.

WORKERS' COMPENSATION
APPEALS BOARD, COSTCO
WHOLESALE CORPORATION et
&1.,

Respondents.

B2794L2

0M. C.A.B. No. ADJT 7 21810)

PROCEEDINGS to review a decision of the workers,
compensation Appeals Board. Annulled and remand.ed with
directions.

Law Firm of Rowen, Gurvey & win and Alan z. Gurvey
for Petitioner.
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Law office of Mark Gearhert and Justin c. sonnicksen
for California Applicants' Attorneys Association as Amicus
Curiae on behalf of Petitioner.

Mullen & Filippi, Jay S. Cohen and Daniel Nachison;
Seyfarth & Shaw and Kiran A. Seldon for Respondents
Costco wholesale Corporation and Helmsman Management
Services.

John F. Shields and Peter Ray for Respondent
Workers' Compensation Appeals Board.

Petitioner Maureen Hikida seeks review of an order of
respondent Workers' Compensation Appeals Board (the
Board) affirming the decision of the workers' compensation
judge WCJ) to apportion the permanent total disability
suffered by petitioner between industrial and nonindustrial
causes prior to issuing its award. Petitioner contends that
because the agreed medical examiner (AME) concluded her
permanent total disability was the result of a failed surgery
for carpal tunnel syndrome, a condition she contracted
primarily due to the clerical work she performed for
respondent Costco Wholesale Corporation (Costco) for more
than 25 years, apportionment was not appropriate.l After

1 Costco is adjusted by respondent Helmsman Management
services (Helmsman). we granted permission to california
Applicants' Attorneys Association to file an amicus curiae brief in
support of petitioner.
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briefing on the merits was complete, respondents filed a
supplemental brief raising a "question" as to this court's
jurisdiction. specifically, respondents suggested the writ
petition might have been untimely, because the issue of
apportionment was resolved by the Board months before the
Board denied reconsideration of the wcJ's final award.. we
conclude the petition was timely filed. We further conclude
that despite significant changes in the law governing
workers' compensation tn 2004, disability resulting from
medical treatment for which the employer is responsible is
not subject to apportionment. Accordingly, we annul the
Board's order and remand for an increase in petitioner's
disability award.

FACTUAL AND PROCEDURAL BACKGROUND
Petitioner was employed by respondent Costco from

November 1984 to May 2010. During this period, she

developed a number of medical conditions, including carpel
tunnel syndrome.2

2 Pursuant to stipulation of the parties, the WCJ found that
petitioner "sustained injury arising out of and in the course of
employment to her cervical spine, thoracic spine, upper
extremities, . psyche, fingers, [and] elbows . . . ." He further
found that she suffered from employment-related headaches,
memory loss, sleep disorder, and "deconditioning." Petitioner
claimed to have other medical conditions, including hypertension
and irritable bowel syndrome, but the wcJ did not find them
employment related.
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In May 2010, she took leave from work to undergo carpel
tunnel surgery.3 Following the surgery, she developed
chronic regional pain syndrome (GRPS), a condition that
caused her debilitating pain in her upper extremities and
severely impaired her ability to function. She never
returned to work. The parties stipulated she became
permanent and stationary on Mry 2,2OLg.

In2012 and 2013, petitioner was examined by an AME
in orthopedics, Chester Hasday, M.D. Dr. Hasd.ay found
petitioner permanently and totally disabled from the labor
market. He found that her permanent total disability was
due entirely to the effects of the CRPS that she developed as
a result of the failed carpal tunnel surgery. He further
concluded that petitioner's carpal tunnel condition itself was
90 percent due to industrial factors and 10 percent to
nonindustrial factors. a

In issuing the award, the wcJ found that petitioner's
permanent total disability was 90 percent due to industrial
factors, " aftet adjustment for apportionment." Petitioner
sought reconsideration by the Board, contending her

3 Medical reports indicate petitioner was considered
temporarily totally disabled at this time. Medical treatment was
provided under the auspices of workers' compensation law. (see
Labor Code, S 4600.) (Llndesignated statutory references are to
the Labor Code.)
a Petitioner was also evaluated by a vocational expert who
found her permanently and totally disabled, without access to
any occupation in the open labor market.
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disability was 100 percent industrial because it derived from
medical treatment, entitling her to an unapportioned award.
The WCJ prepared a report and recommendation, in which
he recommended denying the petition for reconsideration,
stating that he was "obligated under Labor Code section
4663 to address apportionment of permanent disability to
factors other than applicant's industrial injury."

On tr'ebruary 8, 201,6, in a two-to-one decision, the
Board affirmed the apportionment. The majority concluded:
"To properly evaluate the issue of apportionment of
permanent disability, it is necessary to'parcel out'the
causative sources of the permanent disability, nonindustrial,
prior industrial and current industrial, and'decide the
amount directly caused by the current industrial source.'

[Citation.] [tT] As the WCJ notes in the Report, the AME
Dr. Hasday concluded that [petitioner's] CRPS caused her to
be totally permanently disabled. However, there is a basis
for apportionment of that permanent disability to
nonindustrial causative sources as found by the WCJ
because the CRPS was caused by the surgery to treat
[petitioner's] carpal tunnel condition, which is 10 percent
nonindustrial and 90 percent industrial as opined by Dr.
Hasday. [Citation.]" (Quoting Brodie u. Workers. Comp.
Appeals Bd. (2007) 40 Cal.4th 1313, 1328 (Brodie).) The
Board nonetheless granted the petition for reconsideration,
finding the WCJ had failed to take into account medical
reports showing petitioner suffered employment-related
psychiatric injuries that "need[] to be taken into account
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along with the other industrial causative sources in
determining the level of compensable permanent disabitity
resulting from the industrial injury."

The dissent, citing multiple cases holding that an
employee is entitled to compensation for new or aggravated
injury resulting from the medical or surgical treatment of an
industrial injury, stated the WCJ erred "because he
apportioned the permanent disability caused by [petitioner's]
CRPS based upon the causation of [her] underlying carpal
tunnel injury and not upon the cause of her permanent
disability . . . . In that the CRPS causing [petitioner's] total
permanent disability resulted entirely from the surgery
reasonably performed to treat [her] industrial carpal tunnel
injury, it is error to apportion the permanent disability
resulting from that medical treatment based upon the causes
of the injury that was being treated." (Italics omitted..)

After the Board issued its F ebru ary 2OLG decision
remanding the case, petitioner prepared a trial brief urging
the WCJ to find her 100 percent disabled based on the
psychiatric injury, which she alleged was entirely industrial.
Petitioner further contended that the vocational expert's
opinion supported a 100 percent award, and that a 100
percent award was required under section 4662, subdivision
(b) due to her inability to fully use her arms and hands.b

5 Section 4662, subdivision (a) provides: "Any of the
following permanent disabilities shall be conclusively presumed
to be total in character: . . . (2) Loss of both hands or the use
thereof."
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The WCJ increased petitioner's disability award to 9g
percent after apportionment. Following issuance of the
amended award, petitioner filed a second petition for
reconsideration seeking increase in the award on a number
of grounds, including the vocational expert's opinion and
section 4662. She also asked the Board to revisit the
appropriateness of apportionment. By order dated October
25,2016, the Board again denied reconsideration, finding
apportionment appropriate in a two-to-one decision for the
reasons previously stated. The writ petition seeking review
of the Board's decision was filed December 9, 2016.6

6 Respondents Costco and Helmsman frled an answer. The
Board submitted a letter to the court stating it would not answer
the petition because "the decisions of the twcJl and the Appeals
Board provide the reasons and record for the [Board's] decision in
this case . . . ." The letter stated: "When the Appeals Board
denied reconsideration of the wCJ's August B, 201G Decision on
october 25,2016, the August B, 2016 Decision of the wcJ became
the final decision of the [Board] in this case for purposes of
appellate review."
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DISCUSSION
A. Timeliness of Appeal
Shortly before oral argument, respondents Costco and

Helmsman filed a supplemental brief contending the Board's
February 8, 2016 opinion was "likely" the "final decision"

with respect to the apportionment issue, and that the appeal
should be dismissed as untimely. For the reasons set forth
below, we disagree.

Section 5950 provides that "[a]ny person affected by an
order, decision, or award of the [Board] may . . . apply to the
Supreme Court or to the court of appeal for the appellate
district in which he resides, for a writ of review . . . ." The

petition for writ of review must be filed "within 45 days after
a petition for reconsideration is denied, or, if a petition is

granted or reconsideration is had on the appeal board's own
motion, within 45 days after the filing of the order, decision,

or award following reconsideration." (S 5950.) "The failure
of an aggrieved party to seek judicial review of a final order
of the [Board] bars later challenge to the propriety of the

order or decision before either the [Board] or the court."
(State Farm General Ins. Co. u. Workers' Com,p. Appeals Bd.
(2013) 218 Cal.App.4th 258, 261.)

Generally, an appeal will not lie to review an order
made by the Board where the order remands the matter for
a further hearing, Ieaving issues to be resolved by the WCJ.
(Gumilla u. Industrial Acc. Comm. (1921) 187 Cal. 638, 639-

640; Safeutay Stores, Inc. u. Workers'Comp. Appeals Bd.
(1980) 104 CaI.App.3d 528, 533 (Safeway Stores).) "Allowing
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parties to utilize the appellate process on individual issues

in a single compensation claim could create a danger of
defeating [the California] constitutional objective" of
administering the workers' compensation laws to "accom-

plish justice in all cases 'expeditiously, inexpensively, and

without incumbrance . . . ."' (Safeway Stores, supra, at
p. 533, italics omitted; see Maranian u. Workers' Comp.

Appeals Bd. (2000) 81 Cal.App.4th 1068, 1073 (Maranian)

["The well-known final judgment rule that governs general

civil appeals was designed to prevent costly piecemeal

dispositions and multiple reviews which burden the courts

and impede the judicial process"l.) At the same time, courts

have recognized that permitting early appellate review to

resolve certain "threshold issues" -ay enhance rather than
detract from the expeditious resolution of workers'

compensation claims. (Safeway Stores, supra, at p. 533;

Maranian, supra, at p. 1078.)

In general, a threshold issue is one "crucial to the

employee's right to receive benefits." (Maraniaru, supra, Sl
Cal.App.4th at p. 1078; see 2 Hanna, CaI. Law of Employee

Injuries and Workers' Compensation (2d rev. ed. 2007)

S 28.04, p.28-11 ['A threshold issue is an issue that is basic

to the establishment of the employee's rights to benefits,

such as the territorial jurisdiction of the Board, the existence

of the employment relationship, and statute of limitations
issues" (fn. omitted)].) The fact that an issue is significant or
important to the litigation is not sufficient to support a

finding that it is a threshold issue. As the court stated in
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Ogden Entertainment Seruices u. Workers' Comp. Appeals
Bd. (2014) 233 CaI.App.4th970, 986, 987 although the
determination "[w]hether the [worker's] psychiatric injury
was industrial" was "one of the principal issues" before the
Board, "[t]he disposition by the appeals board of one of
several issues on the merits is not a final decision of the
appeals board"; "[i]t is only a final order, decision or award of
the appeals board that is reviewable by this court by way of
a petition for a writ of review."7

7 In Safeway Stores, the court agreed to decide whether the
worker's injury arose out of and in the course of employment.
(Safeway Stores, supra,104 Cal.App.Sd at p. 533.) Since then,
courts have defined "threshold issue[" to include whether
California workers' compensation law applied to a professional
athlete who played a single game in California (Federal
Insurance Co. u. W.C.A.B. (Johnson) (2013) 221 Cal.App.4th
1116, 1119-1122); whether an employer failed to reject the
worker's claim within the requisite statutory period (Maranian,
su,pra,81 Cal.App.4th at pp. 1080-1081); and whether a worker of
less than six months was barred from recovering compensation
benefits for a claimed psychological injury (Wal-Mart Stores, Inc.
u. Worhers'Comp. Appeals Bd. (2003) ll2 Cal.App.4th 1435,
1438, fn. 3 (Wal-Mart Stores)). Courts have found that the
determination whether a psychiatric injury is industrial is not a
threshold issue (Ogden Entertainment Seruices u. Worleers'Comp.
Appeals Bd., supra, 233 Cal.App.4th at pp. 986-987), and that an
order denying a petition to strike a physician's report and remove
her as an AME is not a threshold issue (Capital Builders
Hardware, Inc. u. Worleers'Corrup. Appeals Bd. (Gaona) (20LG) 5
Cal.App.5th 658, 662).

10
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The Board's February 20LG decision was not a final
order disposing of the case, as it remanded the matter to the
WCJ to determine the amount of compensation to be

awarded for the psychiatric disability and other issues raised
by petitioner. Nor was the Board's decision on

apportionment a threshold issue, "crucial to [petitioner's]
right to receive benefits." (Maraniarl, supra, 8L Cal.App.4th
at p. 1078.) Petitioner was entitled to benefits regardless of
apportionment, and respondents essentially conceded

petitioner's disability was at least 90 percent the result of
industrial factors. On remand to the WCJ, petitioner
advanced multiple theories to warrant a 100 percent award
without regard to apportionment. By maximizing her award
in the workers' compensation proceedings before resorting to
the courts, petitioner was following a path that could have

led to an expeditious resolution of the proceeding without
the need for appellate review. We discern no reason an

applicant should be compelled to seek immediate writ review
of an issue that may not be dispositive of his or her award.
In short, we conclude petitioner's pursuit of her claim to its
conclusion, in lieu of seeking review of the Board's February
2016 decision, did not represent disregard of a final order.
Accordingly, we deny respondent's request for dismissal.s

s We observe that in the authorities relied on by
respondents, the courts saved an otherwise premature appeal by
deeming the issue involved a "threshold issue." (Safeway Stores,
supra, 104 Cal.App.Sd at pp. 531, 535; Maranian, supra,87
Cal.App.4th at p. 1070; Wal-Mart Stores, su,pra,112 CaI.App.4th
(Fn. continued on the next page.)

t1
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B. Merits
we turn now to the merits of petitioner's assertion that

the Board erred when it found that despite the AME's
unchallenged opinion that petitioner's CRpS resulting from
the failed surgery rendered her totally disabled, the Board
deemed her permanent total disability to be 90 percent due
to industrial factors after apportionment.

The Board's conclusions on questions of law are
reviewed de novo. (Benson, u. Workers' Comp. Appeals Bd,.
(2009) 170 Cal.App.4th 1535, 1b48.) Its findings on
questions of fact "are conclusive and final so long as, based.
on the entire record, they are supported by substantial
evidence." (Saue Mart Stores u. Worhers' Comp. Appeals Bd,.
(1992) 3 cal.App.4th 720, 723.) when the reviewing court is
asked to interpret and apply a statute to undisputed facts,
the review is de novo. (Benson, su,pra, at p. 1b48.)

at p. 1438, fn. 3; Kosowski u. Worleers'Comp. Appeals Bd. (lgg1)
170 Cal.App.3d 632, 636; Duncan u. Workers' Comp. Appeals Bd,.
(2008) 166 Cal.App.4th 294,2gg; see also Matea u. Workers'
Comp. Appeals Bd. (2006) 144 Cal.App.4th 143b, 1442, fn. B;
Kopping u. Worhers' Comp. Appeals Bd. (2006) 142 Cal.App.4th
1099, 1105, fn. 6.) Respondents have not cited -- and we have not
found -- a case in which an appellate court has dismissed an
applicant's petition for review because an earlier Board ord.er
remanding a case for further proceedings was determined to have
resolved a threshold issue. Courts should be cautious in finding a
"threshold issue" where such finding will deprive a party of the
right to an appeal.

t2
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1. Changes in the Law of Apportionment
"'Apportionment is the process employed by the Board

to segregate the residual[] [effects] of an industrial injury
from those attributable to other industrial injuries, or to

nonindustrial factors, in order to fairly allocate the legal

responsibility."' (Brodie, supra, 40 Cal4th at p. 1321.) Prior
to 2004, apportionment was "closely circumscribed." (Id. at
p. 1326.) Former section 4663, governing apportionment
where an industrial injury aggravated a preexisting
nonindustrial condition leading to disability, was interpreted
as permitting apportionment "'only if the [B]oard f[ound]
that part of the disability would have resulted from the
normal progress of the underlying nonindustrial disease."'e

(Brodie, su,pra, at p. 1326; see Gay u. Worhers' Comp.

Appeals Bd. (1979) 96 Cal.App.3d 555, 562 ['[T]o support
apportionment of nonindustrial disability under [former]
section 4663, there must be medical evidence expressly

stating that the apportioned disability is the result of the

natural progression of the preexisting nonindustrial
condition and such nonindustrial disability would have

occurred even in absence of the industrial injury"].) This
rule was said to flow from the principle that an employer

e Former section 4663 provided: "In case of aggravation of
any disease existing prior to a compensable injury, compensation
shall be allowed only for the proportion of the disability due to
the aggravation of such prior disease which is reasonably
attributed to the injury." (Stats. 1937, ch. 90, S 4663, p.28a.)

13
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"takes the employee as he finds him at the time of the
employment" (Ballard u. Worhmen's Comp. App. Bd. (197L) 3

Ca1.3d 832,837), and that an employee could not be denied

compensation "merely because his physical condition was

such that he sustained a disability which a person of
stronger constitution or in better health would not have

suffered." (Duthie u. Workers' Comp. Appeals Bd. (1978) 86

Cal.App .3d 721, 727 .) The rule "left employers liable for any
portion of a disability that would not have occurred but for
the current industrial cause; if the disability arose in part
from an interaction between an industrial cause and a

nonindustrial cause, but the nonindustrial cause would not
alone have given rise to a disability, no apportionment was

to be allowed." (Brodie, supra, at p. 1326.) "[S]o long as the
industrial cause was a but-for proximate cause of the
disability, the employer w[as] liable for the entire disability,
without apportionment." (Ibid.; see, e.g., Franklin u.

Workers' Comp. Appeals Bd. (1978) 79 Cal.App .3d 224, 247

[where employee with history of high cholesterol and

arteriosclerosis suffered heart attack while working, no

apportionment was required for disability attributable to
heart attack "because industrial factors aggravated the
heart disease and accelerated the occurrence of the infarct,
which absent the industrial exposure would not have

occurred when it did"].)
In addition, prior to 2004, former section 4750 -- which

governed apportionment between a current and past
industrial injury -- was interpreted as allowing the employee

t4
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to defeat apportionment by establishing rehabilitation of an
injury for which a permanent disability award had already
been issued.10 (See, e.g., Robinson u. Worhers' Comp.
Appeals Bd. (1981) 114 Cal.App.3d 593, 602 ['[T]he fact that
a worker received a permanent disability rating for his
earlier injury, and was in fact partially disabled for some
period of time, does not provide a basis for apportion-
ment. . . . '[I]f an injured employee recovers and thereafter
is again injured, he is entitled to compensation for the injury
to his rehabilitated condition, not limited in amount by the
terms of a former award"'); Ilational Auto. & Cas. Ins. Co. u.

Industrial Acc. Com. (1963) 216 CaI.App.2d 204,211 [worker
who had been found 65 percent disabled after suffering first
back injury and 78 percent after suffering second back injury
entitled to 39 percent award where evidence established "a

substantial improvement of his bodily condition in the period
of time which elapsed prior to the second injury"]; see id., at
pp.206-211.)

10 F ormer section 4750 provided: "An employee who is
suffering from a previous permanent disability or physical
impairment and sustains permanent injury thereafter shall not
receive from the employer compensation for the later injury in
excess of the compensation allowed for such injury when
considered by itself and not in conjunction with or in relation to
the previous disability or impairment. ttTl The employer shall
not be liable for compensation to such an employee for the
combined disability, but only for that portion due to the later
injury as though no prior disability or impairment had existed."
(Stats. 1945, ch. 1161, S 1,p.2209.)

t5
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As the Supreme Court explained in Bro die, reversing
these constraints on apportionment was a key goal of the

Legislature when it amended the governing statutes tn 2004,

eliminating section 4750, re-writing section 4663 and adding
section 4664:tr "The plain language of new sections 4663

and 4664 demonstrates they were intended to reverse these

features of former section 4663 and 4750. [Citation.] . . .

11 Section 4663 currently provides that "[a]pportionment of
permanent disability shall be based on causation" and "[a]
physician who prepares a report addressing the issue of
permanent disability due to a claimed industrial injury shall
address in that report the issue of causation of the permanent
disability" which "must include an apportionment determination"
stating "what approximate percentage of the permanent
disability was caused by the direct result of injury arising out of
and occurring in the course of employment and what approximate
percentage of the permanent disability was caused by other
factors both before and subsequent to the industrial injury,
including prior industrial injuries."

Section 4664 provides: "(a) The employer shall only be
liable for the percentage of permanent disability directly caused
by the injury arising out of and occurring in the course of
employment. [tT] G) If the applicant has received a prior award of
permanent disability, it shall be conclusively presumed that the
prior permanent disability exists at the time of any subsequent
industrial injury. This presumption is a presumption affecting
the burden of proof. t'!Tl (c)(t) The accumulation of all permanent
disability awards issued with respect to any one region of the
body in favor of one individual employee shall not exceed 100
percent over the employee's lifetime unless the employee's injury
or illness is conclusively presumed to be total in character
pursuant to Section 4662. . . . "
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[N]ew sections 4663, subdivision (a) and 4664, subdivision
(a) eliminate the bar against apportionment based on
pathology and asymptomatic causes [citations], while section
4664, subdivision (b) was intended to reverse the rule based

on former section 4750 that permitted an injured employee
to show rehabilitation of an injury for which a permanent
disability award had already been issued fcitations]."
(Brodie, supra, 40 Cal.4th at pp. 1327, 1328.) In other
words, the amendments were intended to usher in a "new

regime of apportionment based on causation," and a "new

approach to apportionment" that "look[s] at the current
disability and parcel[s] out its causative sources --

nonindustrial, prior industrial, current industrial -- and
decide[s] the amount directly caused by the current
industrial source." (Id. at p. 1328.)tz

t2 The Board had come to a similar conclusion in Escobedo u.

Marshalls (2005) 70 CaI.Comp.Cases 604, in which it stated:
"[I]n [enacting the 2004 changes], . . . the Legislature intended to
expand . . . the scope of legally permissible apportionment. . . .

[S]ection a663(c) provides for apportionment based on'what
approximate percentage of the permanent disability was caused
by other factors both before and subsequent to the industrial
injury, including prior industrial injuries.' . . . [T]his language
appears to reflect a legislative intent to enlarge the range of
factors that may be considered in determining the cause of
permanent disability . . . ." (Id. at pp. 616-617, italics omitted.)

t7
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2. Disability Caused by Medical Treatment of an
Industrial Injury

Under the changes wrought by the 2004 amendments,
the disability arising from petitioner's carpal tunnel
syndrome was apportionable between industrial and
nonindustrial causes. However, petitioner's permanent total
disability was caused not by her carpal tunnel condition, but
by the CRPS resulting from the medical treatment her
employer provided. The issue presented is whether an
employer is responsible for both the medical treatment and
any disability arising directly from unsuccessful medical
intervention, without apportionment. For the reasons
discussed below, we conclude it is.13

13 Petitioner and amicus curiae contend this issue has been
resolved, citing County of Sacramento u. WCAB (Chimeri) (2010)
75 Cal.Comp.Cases 159, Nilsen u. Vista Ford (Oct. 2G,2012,
W.C.A.B. No. ADJ630145) 2012 Cal. Wrk. Comp. P.D. LEXIS
528, Morarl u. Dept. of Youth Authority (Jan. 27,2011, W.C.A.B.
Nos. ADJ2792153, ADJ710643) 2011 Cal. Wrk. Comp. P.D. Lexis
43, and Steinkamp u. City of Concord (Mar.30, 200G, W.C.A.B.
Nos. OAK 316754, WCK 0028639, WCK 0031066, WCK 00b0BB5)
2006 Cal. Wrk. Comp. P.D. LEXIS 24. In Chimeri, the employee
became disabled after breaking his foot at work, which led him to
suffer CRPS and become addicted to pain medication. The
permanent total disability there was 100 percent work related.
In lr{ilsen, the employee similarly suffered a serious injury at
work leading to CRPS and dependency on pain medication. The
defendant sought to attribute some of the disability to the
employee's pre-existing back condition, but the Board found no
evidence that his preexisting back condition had contributed to
his disability. rn Moran, the employee suffered two injuries at
(Fn. continued on the next page.)
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Section 4600 requires the employer to provide medical
treatment "reasonably required to cure or relieve the injured
worker from the effects of his or her injury . . . ." (See also

$ 4601 [stating that treatment by consulting physician and
certain other medical providers requested by the employee
"shall be at the expense of the employer"].) Although the

work, and the issue was whether apportionment between the
prior injury and the current injury was warranted. The Board
found the defendant had failed to meet its burden of proving the
prior injury overlapped the current one. Of the cited cases, only
Steinkamp addressed the issue squarely. There, the employee's
cumulative knee injury was the result of various factors, some
industrial and some not. He underwent knee surgery, which led
to permanent disability. The Board concluded apportionment
was not warranted because "medical treatment is not
apportionable." However, Steinkanlp was not designated a
significant panel decision and its precedential value is limited.

Petitioner further contends this matter was resolved in
Escobedo u. Marshalls, in which the Board stated: "Section
4663(a)'s statement that the apportionment of permanent
disability shall be based on'causation'refers to the causation of
the permanent disability, not causation of the injury, and the
analysis of the causal factors of permanent disability for purposes
of apportionment may be different from the analysis of the causal
factors of the injury itself." (Escobedo u. Marshalls, supra, 70
Cal.Comp.Cases at p. 607.) In Escobedo, the employee's disability
was not the result of medical treatment. The Board addressed
apportionment where the disability was caused 50 percent by an
industrial injury and 50 percent by a preexisting degenerative
condition. "'[A]n opinion is not authority for a proposition not
therein considered."' (Westly u. Board of Administration (2003)
105 Cal.App.4th 1095, lll2.)
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wording of this provision has changed over the years, it
consistently has been interpreted to require the employer to
pay for all medical treatment "[o]nce it has been established
that an industrial injury contributed to an employee's need
for [it] . . . ." (Rouseyrol u. Workers' Comp. App. Bd. (lggt)
234 Cal.App.3d 1476, L485; accord, Granado u. Worlzmen's

Comp. App. Bd. (1968) 69 Ca1.2d 399, 405-406 (Granado);
Sanchez u. Brooke (2012) 204 Cal.App.4th 126, 140-l4l;
Boehm & Associates u. Worhers' Comp. Appeals Bd. (2003)
108 Cal.App.4th L37, I42; Buhlert Truclzing u. Worlzers'

Comp. Appeals Bd. (1988) 199 Cal.App.3d 1530, 1532;
Deauuille u. Hall (1961) 188 Cal.App.2d 535, 540-54I.)

In Granado, the Supreme Court provided the following
rationale for its conclusion that "medical expense is not
apportionable": "If medical expense reasonably necessary to
relieve from the industrial injury were apportionable, a

workingman, who is disabled, may not be able to pay his
share of the expense and thus forego treatment. Moreover,
the uncertainties attendant to the determination of the
proper apportionment might cause employers to refuse to
pay their share until there has been a hearing and decision
on the question of apportionment, and such delay in
payment may compel the injured workingman to forego the
prompt treatment to which he is entitled." (Granado, su,pra,

69 CaL.Zd at pp. 405-406.)

It also has long been the rule that "the aggravation of
an industrial injury or the infliction of a new injury resulting
from its treatment or examination are compensable under
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the provisions of the Workmen's Compensation Act and,

therefore, within the exclusive cognuzance of the Industrial
Accident Commission."14 (Fitzpatrick u. Fidelity & Casualty

Co. of New York (1936) 7 CaL.2d230,232; accord, I'{elson u.

Associated Indem. Corp. (1937) 19 Cal.App.2d 564, 566.)

Aggravation of the original industrial injury by medical

treatment is considered "a foreseeable consequence of the

original compensable injury, compensable within the

workers' compensation proceeding and not the proper subject

of an independent common law damage proceeding against

the employer." (National u. Certainteed Corp. (1978) 84

CaI.App.Sd 813, 817.) Accordingly, "an employee is entitled
to compensation for a new or aggravated injury which
results from the medical or surgical treatment of an

industrial injury, whether the doctor was furnished by the

employer, his insurance carrier, or was selected by the

employee." (Fitzpatrick u. Fidelity & Casualty Co. of New

Yorh, supra, at pp. 233-234.)

In Deuuille u. Hall, supra,188 Cal.App.2d 535, the

court explained that depriving the employee of compensation

for aggravation of an industrial injury resulting from

negligent medical treatment could lead to "an action in a
court of law against an employer for the latter's negligence

in providing that medical treatment." (Id. at pp. 540-54I.)

t4 The Industrial Accident Commission was replaced by the
Board in 1966. (Ramirez u. Workers' Comp. Appeals Bd. (20L7)
10 Cal.App.5th 205, 220, fn.7.)

2t

58



Such "independent suits" would "ultimately result in a
breakdown in the system of compensation for industrial
injuries and create unwarranted confusion and increased

unnecessary litigation ... ." (Id. at p. 541; see also -lfoe u.

Trauelers Ins. Co. (1959) 772 Cal.App.2d 737, 737 f'[I]f delav

in medical service attributable to a carrier could give rise to

independent third party court actions, the system of

workmen's compensation could be subjected to a process of

partial disintegration. In the practical operation of the plan,

minor delays in getting medical service, such as for a few

days or even a few hours, caused by a carrier, could become

the bases of independent suits, and these could be many and

manifold indeed. The uniform and exclusive application of

the law would become honeycombed with independent and

conflicting rulings of the courts. The objective of the

Legislature and the whole pattern of workmen's

compensation could thereby be partially nullified"].)
Here, there is no dispute that the disabling carpal

tunnel syndrome from which petitioner suffered was largely

the result of her many years of clerical employment with
Costco. It followed that Costco was required to provide

medical treatment to resolve the problem, without
apportionment. The surgery went badly, leaving appellant

with a far more disabling condition -- CRPS -- that will never

be alleviated. California workers' compensation law relieves

Costco of liability for any negligence in the provision of the

medical treatment that led to petitioner's CRPS. It does not
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relieve Costco of the obligation to compensate petitioner for
this disability without apportionment.

Our review of the authorities convinces us that in
enacting the "new regime of apportionment based on
causation," the Legislature did not intend to transform the
law requiring employers to pay for all medical treatment
caused by an industrial injury, including the foreseeable
consequences of such medical treatment. Pre-2004 law
constraining the application of apportionment in the award
of permanent disability benefits was based primarily on the
interpretation of former sections 4663 and 47b0, which were
eliminated or fundamentally altered by the 2OO4

amendments. The longstanding rule that employers are
responsible for all medical treatment necessitated in any
part by an industrial injury, including new injuries resulting
from that medical treatment, derived not from those
statutes, but from (1) the concern that applying
apportionment principles to medical care would delay and
potentially prevent an injured employee from getting
medical care; and (2) the fundamental proposition that
workers' compensation should cover all claims between the
employee and employer arising from work-related injuries,
leaving no potential for an independent suit for negligence
against the employer. Nothing in the 2oo4legislation had
any impact on the reasoning that has long supported the
employer's responsibility to compensate for medical
treatment and the consequences of medical treatment
without apportionment. Accordingly, the WCJ erred in
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relying on the 2004 amendment to support apportioning
petitioner's award, and the Board erred in upholding his

decision.

DISPOSITION
The order of the Board on reconsideration is annulled.

The matter is remanded to the Board for further proceedings

consistent with the view expressed in this opinion.

Petitioner shall recover her costs.

CERTIFIED FOR PUBLICATION

MANELIA, J.

We concur:

EPSTEIN, P. J.

WILLHITE, J.
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Wonr<rns' ColgnxsATroN Appp.q,r,s Bo.lRo

Surp oF CALTToRNIA

ERNIE GALLEGOS,

Applicant,

v8.

GROTH BROTHERS CHEVROLET; AUTO
DEALERS COMPENSATION OF
CALIFORNIA; edjusted by CORVEL,

Crse No. ADJ8l343f2
(Stockton District Offtce)

OPINION AND ORDER
GRANTING PETITION FOR

RE,CONSIDERATION
AND DECISION AFTER
RECONSIDERATION

Delendants.

Defendant, Cnottr Brothers Chevrolet, by and through its insurer, Auto Dealers Compensation of

California" seeks reconsideration of the Findings and Award, issued July 5, 2016, in which a workers'

compensation administative law judge (WCJ) awarded applicant 42o/o permanent disability, without

apportionment, for his admitted November 19,2008 industrial injury to his right knee while employed as

an auto mechanic by Groth Brothers Chevrolet. The WCJ found the apportionment determination of the

panel Qualified Medical Evaluator (QME) "is not legally consistent with current statutory and decisional

authority and there is no legal basis for apportionment of Applicant's permanent disability award." The

WCJ also found applicant did not sustain industial injury to his low back, left knee or psyche. Applicant

was also awarded firther medical heatnent for his right knee.

Defendant contends the WCJ erred in failing to follow the apportionment determination of Dr.

Robert Mclvor, the QME in orthopedics, who attributed 50% of applicant's pernlanent disability to his

pre-existing knee condition. Defendant argues that the fact that applicant's pre-existing knee problems

conhibuted to his need for a total knee replacement justifies Dr. Mclvor's apportionment of his current

pcrmanent disability.

Applicant has filed an Answer to defendant's Petition, and the WCJ has prepared a Report and

Recommendation on Petition for Reconsideration in which he recommends that defendant's Petition be

denied.
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For the reasons set forth below, we will grant defendant's Petition for Reconsideration, rescind

the Findings and Award and return this matter to the trial level for a new permanent disability rating

based upon Dr. Mclvor's apportionment deterrrination.

II.

Applicant sustained an admitted injury to his right knee and claimed injury to his left knee, low

back, and psyche on November 19, 2008, while employed as an auto mechanic by Groth Brothers

Chevrolet.

Dr. Mclvor performed an initial QME evaluation on May 3,2012, taking a history that applicant

injured his right knee on November 19, 2008, wtren kicking at tash that had not been cleared from

around the vehicle on which he was working, resulting in severe pain.

Prior to that injury, applicant had fractured his right tibia playing softball in 2000, and sustained

injury to his bilateral knees from a slip and fall at work in December of 2007, requiring an arthroscopic

pafiial meniscectomy on the right knee in Febnrary of 2008.

As a consequence of his industial injry, applicant undenvent a second surgery on May 2O,2OOI,

The sugery, which was not successful, revealed wtrat Dr. Mclvor characterized as considerable

degenerative changes in the right knee. An MRI in November 2009, revealed more degenerative changes

and applicant was then refened for a total knee replacement, which took place on July 14, 2010. Dr.

Mclvor reported:

Unfortunately, once ag?g, {grq lvas only partial recovery with
considerable-lingering problem. Hc had abundant physical therapy ifter the
surgery, but he simply could not bend the knee normally.

Dr. Mclvor reported that, while one physician found applicant to be permanent and stationary as

of August 25,2011, another stated that a revision knee replacement'\rould be essential." Dr. Mclvor

indicated that applicant remained off work on temporary total disability status, noting applicant's

continuing complaints of constant sharp pain, and inability to squat, kneel, climb or walk over uneven

ground.

Dr. Mclvor agreed that applicant was in need of firther surgery, but if applicant was not so

inclined, Dr. Mclvor found him to be permancnt and stationary with a 30% whole p€rson impairment.

GALLEGOS, Emie 63.
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With regard to apportionment, Dr. Mclvor stated:

I would agree that there would be some apportionment to the earlier
surgery and injury in the yan 200!; I would put that figure at l0 percent.
90 percent would be on the basis of the more recent episode of I 1.19.08

Dr. Mclvor reiterated this apportionment determination on August l, 2013, stating that l0%

apportionment to his prior injury was based upon the "considerable wear and tear change, along with torn

menisci."

Dr. Mclvor re-evaluated applicant on January 27, 2014, and after reviewing additional medical

records and applicant's deposition testimony, he changed his opinion on non-industrial apportionment.

His medical record review showed applicant had surgery with hardware implanted after the 2000 tibia

fracture, and an MN in 2003 revealed "post traumatic changes of the lateral tibial plateau, macerated

appearance of the lateral meniscus, medial meniscus tear, and full thickness chondromalacia of the lateral

patellar facet cartilage." An x-ray from December 2007, revealed 'tnoderate tricomparunental

osteoarthritis and small joint effirsion," while a January 2008 MRI of the right knee rcvealed "moderate

osteoarthritis with tears of the medial and laterd menisci, old tibial plateau deformity." As a result of his

review of applicant's additional medical records, Dr. Mclvor altered his apportionment determination,

stating:

As far as the apportionmcnt having to do with thc right knce injury, after
reviewing the additional medical records, I would now put it at a 50/50 level
on the pre-existing status of the knce with multiple injuries and procedures vs.
the rclationship of the specific injury on I I .19.08. In other words, 50 pcrcent
to the actual injury in 2008 and 50 pcrcent to the pre-2008 status. The medical
records were quite considerable with ongoing problcms.

On this record, the WCJ concluded in his Opinion on Decision that Dr. Mclvor's opinions

regarding apportionment, while "medically reasonable, are not legally valid as Applicant herein

underwent a total knee replacement, thus eliminating any effect that the past knee problems might play in

Applicant's present P.D. picture. Upon this record, no apportionment can be found."

il.

Defendant contests the WCJ's determination that applicant is entitled to an unapportioned award

of permanent disability, argurng that Dr. Mclvor's apportionment determination is valid in light of his
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conclusion that applicant's long history of problems with his right knee contributed to the need for his

knee replacement surgery.

We concur with defendant that Dr. Mclvor's apportionment determination is legally valid

apportionment to non-industrial pre-existing pathology, even where the total knee replacement procedure

excises the pre-existing pathology. (See Williams v. Workers' Comp. Appeals, Bd. (2009) 74

Cal.Comp.Cases 88 [\rdt deniedJ; Malcolm v. Worlers' Comp. Appeals. Bd. (2008) 73 Cal.Comp.Cases

l7l0 [wdt denied]; Gunter v. Worlcers' Comp. Appeals. Bd. (2008) 73 Cal.Comp.Cases 1699 [writ

deniedl; Markham v. Workers' Comp. Appeals. Bd. (2007) 72 Cal.Comp.Cases 265 [writ denied].)

ln Markhom, suprq, an Appeals Board panel majority rescinded an unapportioned award of 72%

permanent disability after an injured worker received a total knee replacement, finding the WCJ erred in

failing to follow the apportionment determination of the Agreed Medical Examiner who found that the

need for knee surgery was caused by both the industrial injury and by pre-existing pathology from prior

injuries.

Similarly, in Williams, supra, an Appeals Board panel found apportionment to pre-existing knee

pathology was required after the injured worker received a total knee replacement. The panel noted that

when the medical evidence establishes that a combination of factors results in the need for surgery and

consequent permanent disability, causation of the permanent disability rests on all the factors, even the

pathology removed by the swgery, and apportionnrent to all of the relevant factors is required by Labor

Code section 4663.

Again, in Malcolm, supra, an Appeals Board panel held there must be apportionment to pre-

existing ost€onecrosis in the right hip, notwithstanding hip replacement surgery, 0s it was the

pathological condition that weakened the bone and led to the injury and the subsequent need for the hip

surgery.

Here, Dr. Mclvor's detailed reporting of the degencrative condition of applicant's right knee

provides a substantial basis to concludc that but for applicant's pre-existing pathology, applicant would

not have needed the knee replacement surgery or the resulting level of permanent disability. Dr. Mclvor

cited to the medical records which "were quite considerablc with ongoing problems" that revealed
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applicant had 'tnoderate osteoarthritis with tears of the medial and lateral menisci, old tibial plateau

deformity."

Contrary to the WCJ's view, apportionment to pre-existing degenerative conditions that

ultimately require total joint replacement is indicated where the medical evidence establishes the pre-

existing condition results in the need for surgery.

AccordinglY, w€ will grant reconsideration, rescind the Findings and Award and return this matter

to the WCJ to follow Dr. Mclvor's apportionment determination and issue a new pennanent disability

award.
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For the foregoing reasons,

IT IS ORDERED that the July 21, 2016 Petition for Reconsideration is GRANTED, and as our

Decision After Reconsideration, the Findings and Award, issued July 5, 2ol6,is RESCINDED, and the

matter shall be RETURNED to the trial level for a new award of permanent disability following Dr.

Mclvor's apportionment as provided herein, and for a new final decision.

WORKERS' COMPENSATION APPEALS BOARI)

I CONCUR,

I DISSENT (Sce Disscnting Opinion),

ERNIE GALLEGOS
GLEASON & CAMACHO
LENAHAN, LEE, SLATER & PEARSE

SV/pc

GALLEGOS, Emie

DEIDRA E. LOWE

KATHERINE ZALEWSKI

DATED AND FILED IN SAI\ FRANCISCO, CALIFORNIA

srP I 5 2010
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DISSENTING OPIMON

I dissent. I would affrm the WCJ's award of permanent disability without apponionment. While I

agree with the majority that apportionment to a pre-existing pathological condition that leads to a total

knee replacement may be appropriate, it was not adequately established in this instance. As convincingly

argued in applicant's Answer, Dr. Mclvor's reporting does not meet the minimum standard for

apportionment.

As held in Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604,611 (en banc), for a medical

opinion on apportionment to constitute substantial evidence,

". . . a medical opinion must be framed in terms of reasonable medical
probability, it must not be speculative, it must be based on pertinent facts
and on an adequate examination and history, and it must set forth
reasoning in zupport of its conclusions.

"For example, if a physician opines that approximately 50% of an
employee's back disability is directly caused by the industrial injury, the
physician must explain how and why the disability is causally related to
the industial injury (e.g., the industrial injury resulted in surgery which
caused vulnerability that necessitates certain restrictions) and how and
why the injury is responsible for approximately 50o/o of the disability.

"And, if a physician opines that 50% of an employee's back disability is
caused by degenerative disc disease, the physician must explain the
nature of the degenerative disc disease, how and why it is causing
permanent disability at the time of the evaluation, and how and why it is
responsible for approximately 50% of the disability." (Escobedo, 70
Cal.Comp.Cases at 621 -622.)

Dr. Mclvor's opinions on apportionment, whaher his initial 10/90 or his subsequent 50/50

formulation, do not provide the necessary explanation of "how and why" the pre-existing degenerative

condition was rcsponsible for the level of permanent disability applicant suffers post-total knee

replacement surgery. In cach of the cases relied upon by the majority, the medical evideace supporting

apportionment after a total joint replacement surgery clearly articulated the reasoning underlying the

physician's apportionment determination. Here, Dr. Mclvor merely states his conclusion as to the

percentage contribution of the pre+xisting condition without providing any of the nec€ssary reasoning to

support his opinion. ln fact, a thorough reading of his reports fails to reveal any statement

GALLEGOS, Ernie 68- I
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that applicant's knee replacement surgery was necessitated by his pre-existing degenerative condition or

that his apportionment determination was based upon reasonable medical probability. These problems in

the medical evidence preclude reliance upon Dr. Mclvor's apportionment determination and support the

unapportioned award of permanent disability.

DATED AND FILED IN SAN FRANCISCO, CALIFORNIA

stP 1 5 2ol8

SERVICE MADE BY MAIL ON ABOVE DATE ON TIIE PERSONS LISTED BELOW
TIIEIR N)DRESSES AS SHOWN ON TIIE CURRENT OFFICIAL ADDRESS RECORD:

ERIYIE GALLEGOS
GLEASON & CAMACHO
LENNIAN,I,F,E, SLATER & PEARSE

SYlpc

AT

WORKERS' COMPENSATION APPEALS BOARI)

GALLEGOS, Eruie 69s



I

2

3

4

5

6

7

8

9

l0

1l

t2

l3

t4

l5

l6

t7

t8

t9

20

21

22

23

24

25

26

27

ROBERT KLINE,

Applicant,

vs.

BURBANK UNIFIED SCHOOL DISTRICT,
Permissibly Self-Insured,

Ft4c

Case No. ADJ9035268
(Van Nuys District Office)

OPINION AND ORDER
DENYING PETITION

FOR RECONSIDERATION

WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORNIA

Defendant

Defendant seeks reconsideration of a workers' compensation administrative law judge's (WCJ)

Findings and Award of June 15,2016, wherein it was found that, while ernployed as a food service driver

on August 4,2011, applicant sustained industrial injury to his right knee, right shoulder, right elbow and

low back, causing permanent disability of 57%.

Defendant contends that the WCJ ened in finding permanent disability of 57%o, arguing that the

WCJ should have incolporated the apportionment determination of qualified medical evaluator

orthopedist Antoine Roberts, M.D. into the permanent disability rating. We have received an Answer,

and the WCJ has filed a Report and Recommendation on Petition for Reconsideration (Report).

We will deny defendant's Petition because, as explained in the WCJ's Report, Dr. Roberts'

opinions regarding apportionment do not constitute substantial medical evidence. We agree

WCJ that defendant did not carry its burden of proving apportionment because Dr. Roberts

adequately explain his opinions regarding apportionment. We incorporate the WCJ's Report in this

regard. However, we do not incorporate the passage in the WCJ's Report regarding how apportionment

is not appropriate because prior surgeries or wear were "upon a joint that is no longer present', (Report at

p. 4) and that the "total removal of the degenerated knee from applicant's body and its replacement with

a plastic joint was an interrrening event that broke the chain of proximate causation between preexisting

degenerative changes, which have been surgically removed, and current disability" @eport at pp. 4-5).

with the

did not
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We need not reach this issue since we deny the Petition on the other grounds discussed by the WCJ in his

Report. Thus, we adopt and incorporate the WCJ's Report, with the exception of the third whole

paragraph on page 4 (commencing with "Defendants objected to...") through the second whole

paragraph on page 5 (commencing with "Dr. Roberts did not address...").

For the foregoing reasons,

IT IS ORDERED that Defendant's Petition for Reconsideration of the Findings and Award of

June 15,2016 is hereby DENIED.

I CONCU&

tt

d

I DISSENT (See Attached Dissenting Opinion)
: tr,l
iv,t

*

CALIFORNIA

sEP 0 0m6

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWIY ON THE CURRENT OFFICIAL ADDRESS_RECORD.

ROBERT KLINE
!_EryIq, MARENSTEIN, WTCKE, SHERWIN & LEE
FLOYD, SKEREN & KELLY

DW:oo

KLINE, Robert

WORKERS' COMPENSATION APPEALS BOARD

MARGUERITE SWEEI\IEY

DATED AND FILED AT SAN FRANCISCO,
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DISSENTING OPINION OF COMI/flSSIONER JOSE H. RAZO

I respectfirlly dissent. I would have granted defendant's Petition, rescinded the Findings and

Award of June 15, 2016, and returned this matter to the trial level so that applicant's permanent disability

could be rated incorporating Dr. Roberts' apportionment determination. Unlike my colleagues in the

majority, I believe that, taking the totality of Dr. Roberts' reporting and testimony, Dr. Roberts

sufficiently explained his opinions regarding apportionment. Additionally, although my colleagues in the

majority did not reach the issue, the WCJ was incorrect in holding that apportionment is inappropriate

because prior surgeries or wear were 'tpon a joint that is no longer present" (Report at p. 4) and that the

"total removal of the degenerated knee from applicant's body and its replacement with a plastic joint was

an intervening event that broke the chain of proximate causation between preexisting degenerative

changes, which have been surgically rernoved, and current disability (Report at pp. 4-5).

Preliminarily, although my colleagues did not reach the issue, I reject the WCJ's conclusion that

apportionment of the right knee disability is inappropriate because the applicant underwent a total knee

replacement as a result of both his industrial injury and preexisting conditions in his knee. Under Labor

Code section 4663, "the WCAB must find what percentage of the permanent disability was directly

caused by the injury and what percentage was caused by other factors." (Escobedo v. Marshalls (2005)

70 Cal.Comp.Cases 604,612 [Appeals Bd. en banc].) The Supreme Court has explained that'the new

approach to apportionment [since the April 19,2004 adoption of Senate Bill 899] is to look at the current

disability and parcel out its causative sources-nonindustrial, prior industrial, current indushial-and

decide the amount directly caused by the curent industrial source. This approach requires thorough

consideration of past injuries, not disregard of them." (Brodie v. ll/orkcrs' Comp. Appeals Bd. (2007) 40

Cal.4th 1313, 1328 lT2Cal.Comp.Cases 5651.)

Although the WCJ stated that the total knee replaceme,nt broke the chain of causation between

preexisting degenerative changes and applicant's current disability, the provision of medical treatment

does not constitute an intervening cause serving to completely break the chain of causation between the

non-industrial factors leading to the injured worker's surgery and applicant's resultant permanent

disability. Indeed, almost every injured worker in the workers' compensation system receives medical

KLINE, Robert 723
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treatment between his or her injury and the time that the injured worker becomes permanant and

stationary. If medical treatment received after an injury is held to break the causative chain of disability,

then no permanent disability would ever be subject to apportionment. Clearly this is a result neither

compelled by the language of Labor Code section 4663, nor intended by the Legislature in promulgating

it.

Additionally, while I agree with my colleagues that the "Apportionment" section of the trryo

reports in evidence is conclusory and uses boilerplate language, when Dr. Roberts' reporting and

deposition testimony is read as a whole, there is more than enough to substantiate his apportionment

determination. Applicant had a significant history of right knee problems predating his August 4,2011

injury. He underwent arthroscopic surgery on his right knee on June 4, 1999 (Novonber 12,2014 report

at p. 20), and again on Decemb er 7 , 2007 (November 12, 2014 report at p, 24). Dr. Roberts testified that

as far back as 1999, applicant had grade 2 to 3 chondromalacia, and that a chondroplasty was performed

that removed tendon tissue, which was evidence of preexisting dege,nerative changes. (December 17,

2014 deposition at pp.37-38). By 1999, applicant's knee was "right in the midzone of osteoarthritis

before it needs to have a total joint replacement." (September 23,2015 deposition at p. 9.) And that the

"removal of loose pieces of cartilage from the joint [in 1999 and in 20071 means that cartilage is

disintegrating and coming offthe bone which is synonymous with advanced osteoarthritis." (September

23,2015 deposition at pp. l0-l l.) Dr. Roberts testified that applicant would have "absolutely" needed a

total knee replacanent at some point absent the industrial injury. (September 23,2015 deposition at p.

I I.) Dr. Roberts also testified that an MRI taken after the August 4, 20ll looked more like "a

progression of the knee from the prior - prior surgeries" than a result of a new trauma. Dr. Roberts

testified that apportionment was indicated because "his knee is already arthritic and didn't progressively

become arthritic as a result of this injury. (September 23,2015 deposition at p. I l.)

With regard to the back, Dr. Roberts testified that applicant sustained degenerative changes as a

result of changes to his gait as a result of left ankle difficulties going back to the early 1990s (December

17, 2014 deposition at p. 35) and that degenerative changes in applicant's back reflected in an MRI

preexisted the injury (December 17,2014 deposition at p. 36).

73tKLINE. Robert
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As of the adoption of Se,nate Bill 899, effective April lg,2}O4,pursuant to Labor Code section

4663(a), apportionment of permanent disability is now based on causation. Although prior to Senate Bill

899, it was improper to appoftion to pathology or asymptomatic prior conditions, now such

apportionment is proper. (8.L. Yeager Construction v, llorl<ers' Comp. Appeals Bd, (Gatten) (2006) l4S

Cal.App.4th 922, 926-927 [7] Cal.Comp.Cases 1687].)

ln Gatten, the Court of Appeal reversed a WCAB finding of no apportionment, and found, in

accordance with an independent medical examiner's report, that2O%o of the injured worker,s permanent

disability was caused by non-industrial factors. The medical evidence supporting apportionment in

Gatten was the physician's review of an MRI showing degenerative disc disease. The Gatten court held

that apportionment was proper even though the applicant was asymptomatic prior to the indushial injury,

writing that, "[t]he doctor made a determination based on his medical expertise of the approximate

percentage of permanent disability caused by [the] degenerative condition [in] applicant,s back. [Labor

Codel [s]ection 4663, subdivision (c), requires no more." (Gatten,l45 Cal.App.4th atp. 930.)

I
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Similarly, here, Dr. Roberts made a determination based on his medical expertise after an

adequate examination and after review of the relevant medical record. Dr. Roberts adequately discussed

apportionment to the right knee and the back. With regard to the right knee, given applicant's

documented history of two surgeries prior to the industrial injury, even if Dr. Roberts' discussion was

concise, it would still pass muster under Gatten. Here Dr. Roberts made a determination based on

applicant's extensive prior history to the same body part and review of diagnostic tests. Like in Gatten,

Labor Code section 4663 requires no more. Accordingly, I respectfully dissent.

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

sEP 0 0 2[16

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

ROBERT KLINE
LEWIS, MARENSTEIN, WICKE, SHERWIN & LEE
FLOYD, SKEREN & KELLY

DW:oo
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RKERS' COMPENSATION APPEALS BOARD

RAZO, COMMISSIONER
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LC S 5412. The date of injury in cases of occupational diseases or cumulative injuries is that date upon
which the employee first suffered disability therefrom and either knew, or in the exercise of reasonable
diligence should have known, that such disability was caused by his present or prior employment.

LC $ 5500.5. (a) Except as otherwise provided in Section 5500.6, liability for occupational disease or
cumulative injury claims filed or asserted on or after January l,lg78, shall be limited to those employers
who employed the employee during a period of four years immediately preceding either the date of
injury, as determined pursuant to Section 5412, or the last date on which the emp'ioyee was employed in
an occupation exposing him or her to the hazards of the occupational disease oriumulative injury,
whichever occurs first. Commencing January l,lg79, and thereafter on the first day of January ftor each
of the next two years, the liability period for occupational disease or cumulative injury shall be decreased
by one year so that liability is limited in the following manner:

For claims filed or asserted on or after:
January l,1979
January l, 1980

January l, l98l

The period shall be:

three years

two years

one yearand thereafter ........................

In the event that none ofthe employers during the above referenced periods ofoccupational disease or
cumulative injury are insured for workers compensation coverage or an approved aliernative thereof,
liability shall be imposed upon the last year of employment exposing the employee to the hazards of the
occupational disease or cumulative injury for which an employer is insured for workers compensation
coverage or an approved alternative thereof.

Any employer held liable for workers compensation benefits as a result of another employer s failure to
secure the payment of compensation as required by this division shall be entitled to reimbursement from
the employers who were unlawfully uninsured during the last year of the employee s employment, and
shall be subrogated to the rights granted to the employee against the unlawfully uninsurei employers
under the provisions of Article I (commencing with Section 3700) of Chapter 4 of part I of Division 4.

If, based upon all the evidence presented, the appeals board or workers compensation judge finds the
existence of cumulative injury or occupational disease, liabiliry for the cumulative injury or occupational
disease shall not be apportioned to prior or subsequent years; however, in determini"g tir. liability,
evidence of disability due to specific injury, disability due to nonindustrial causes, or disability pieviously
compensated for by way of a findings and award or order approving compromise and release, oi a
voluntary payment of disability, may be admissible for purposes of apportionment.

(b) Where a claim for compensation benefits is made on account of an occupational disease or cumulative
injury which may have arisen out of more than one employment, the application shall state the names and
addresses of all employers liable under subdivision (a), the places of employment, and the approximate
periods of employment where the employee was exposed to the hazards of the occupational disease or
cumulative injury. If the application is not so prepared or omits necessary and proper employers, any
interested party, at or prior to the first hearing, may request the appeals board to ioin as defenaant any
necessary or proper party. If the request is made prior to the first hearing on the application, the appeals
board shall forthwith join the employer as a party defendant and cause i .opy of G application tolether
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with a notice of the time and place of hearing to be served upon the omitted employer; provided, the
notice can be given within the time specified in this division. If the notice 

"urrrrot 
be timely given or if the

motion for joinder is made at the time of the first hearing, then the appeals board or the workers
compensation judge before whom the hearing is held, if it is found that the omitted employer named is a
necessary or proper party, may order a joinder of the party and continue the hearing so that proper notice
may be given to the party or parties so joined. Only one continuance shall be allowed for thi purpose of
joining additional parties. Subsequent to the first hearing the appeals board shall join as a parry difendant
any additional employer when it appears that the employer is a proper party, but the liability of the
employer shall not be determined until supplemental proceedings are instituted.

(c) In any case involving a claim of occupational disease or cumulative injury occurring as a result of
more than one employment within the appropriate time period set forth in subdivision (a), the employee
making the claim, or his or her dependents, may elect to proceed against any one or more of the
employers. Where such an election is made, the employee must successfully prove his or her claim
against any one of the employers named, and any award which the appeals board shall issue awarding
compensation benefits shall be a joint and several award as against any two or more employers who may
be held liable for compensation benefits. If, during the pendency of any claim wherein the employee or
his or her dependents has made an election to proceed against one or more employers, it should upp"u,
that there is another proper party not yet joined, the addition al parfi shall be joined as a defendani by the
appeals board on the motion of any parly in interest, but the liability of the employer shall not be
determined until supplemental proceedings are instituted. Any employer joined as a defendant subsequent
to the first hearing or subsequent to the election provided herein shall not be entitled to participate in any
of the proceedings prior to the appeal board s final decision, nor to any continuance or further
proceedings, but may be permitted to ascertain from the employee or his or her dependents such
information as will enable the employer to determine the time, place, and duration of the alleged
employment. On supplemental proceedings, however, the right of the employer to fulI and complete
examination or cross-examination shall not be restricted.

(d) (l) In the event a self-insured employer which owns and operates a work location in the State of
California, sells or has sold the ownership and operation of the work location pursuant to a sale of a
business or all or part ofthe assets ofa business to another self-insured person or entity after January l,
l974,but before January 1,1978, and all the requirements of subparagraphs (A) to (D), inclusive, exist,
then the liability of the employer-seller and employer-buyer, respectively, for cumulative injuries suffered
by employees employed at the work location immediately before the sale shall, until January l, 1986, be
governed by the provisions of this section which were in effect on the date of that sale.

(A) The sale constitutes a material change in ownership of such work location.

(B) The person or entity making the purchase continues the operation of the work location.

(C) The person or entity becomes the employer of substantially all of the employees of the employer-
seller.

(D) The agreement of sale makes no special provision for the allocation of liabilities for workers
compensation between the buyer and the seller.

(2) For purposes of this subdivision:

(A) Work location shall mean any fixed place of business, ofFrce, or plant where employees regularly
work in the trade or business of the employer.
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(B) A material change in ownership shall mean a change in ownership whereby the employer-seller does
not retain, directly or indirectly, through one or more corporate entities, associations, trusts, partnerships,
joint ventures, or family members, a controlling interest in the work location.

(3) This subdivision shall have no force or effect on or after January l, 1986, unless otherwise extended
by the Legislature prior to that date, and it shall not have any force or effect as respects an employee who,
subsequent to the sale described in paragraph (1) and prior to the date ofhis or her application for
compensation benefits has been filed, is transferred to a different work location by the employer-buyer.

(4) If any provision of this subdivision or the application thereof to any person or circumstances is held
invalid, that invalidity shall not affect other provisions or applications of this subdivision which can be
given effect without the invalid provision or application, and to this end the provisions of this subdivision
are severable.

(e) At any time within one year after the appeals board has made an award for compensation benefits in
connection with an occupational disease or cumulative injury, any employer held liable under the award
may institute proceedings before the appeals board for the purpose of determining an apportionment of
liability or right of contribution. The proceeding shall not diminish, restrict, or alter in any way the
recovery previously allowed the employee or his or her dependents, but shall be limited to a
determination of the respective contribution rights, interest or liabilities of all the employers joined in the
proceeding, either initially or supplementally; provided, however, if the appeals board finds on
supplemental proceedings for the purpose of determining an apportionment of liability or of a right of
contribution that an employer previously held liable in fact has no liability, it may dismiss the employer
and amend its original award in such manner as may be required.

(f) If any proceeding before the appeals board for the purpose of determining an apportionment of liability
or of a right of contribution where any employee incurred a disability or death resulting from silicosis in
underground metal mining operations, the determination of the respective rights and interests of all of the
employers joined in the proceedings either initially or supplementally shall be as follows:

(l) All employers whose underground metal mining operations resulted in a silicotic exposure during the
period of the employee s employment in those operations shall be jointly and severally liable for the
payment of compensation and of medical, surgical, legal and hospital expense which may be awarded to
the employee or his or her estate or dependents as the result of disability or death resulting from or
aggravated by the exposure.

(2) In making its determination in the supplemental proceeding for the purpose of determining an
apportionment of liability or of a right of contribution of percentage liabilities of the various employers
engaged in underground metal mining operations the appeals board shall consider as a rebuttal
presumption that employment in underground work in any mine for a continuous period of more than
three calendar months will result in a silicotic exposure for the employee so employed during the period
of employment if the underground metal mine was driven or sunk in rock having a composition which
will result in dissemination of silica or silicotic dust particles when drilled, blasted, or transported.

(g) Any employer shall be entitled to rebut the presumption by showing to the satisfaction of the appeals
board, or the workers compensation judge, that the mining methods used by the employer in the employee
s place of employment did not result during his or her employment in the creation of silica dust in
sufficient amount or concentration to constitute a silicotic hazard. Dust counts, competently made, at
intervals and in locations as meet the requirements of the Division of Occupational Safety and Health for
safe working conditions may be received as evidence of the amount and concentration of silica dust in the
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workings where the counts have been made at the time when they were made. The appeals board may
from time to time, as its experience may indicate proper, promulgate orders as to the frequency with
which dust counts shall be taken in different types of workings in order to justiff their acceptance as
evidence of the existence or nonexistence of a silicotichazard in the property where they have been taken.

(h) The amendments to this section adopted at the 1959 Regular Session of the Legislature shall operate
retroactively, and shall apply retrospectively to any cases pending before the appeals board or courts.
From and after the date this section becomes effective no payment shall be made out of the fund used for
payment of the additional compensation provided for in Section475l, or out of any other state funds, in
satisfaction of any liability heretofore incurred or hereafter incurred, except awards which have become
final without regard to the continuing jurisdiction of the appeals board on that effective date, and the state
and its funds shall be without liability therefor. This subdivision shall not in any way effect a reduction in
any benefit conferred or which may be conferred upon any injured employee or his dependents.

(i) The amendments to this section adopted atthe 1977 Regular Session of the Legislature shall apply to
any claims for benefits under this division which are filed or asserted on or after January 1,1978, unless
otherwise specified in this section.

79



CUMULATIVE INJURY - DEFINED

An employee may sustain a compensable injury that is cumulative. This means that an injury did
not occur as a result of a single incident; rather, over time, work causes an injury to deveiop.
These are "wear and tear" injuries. They differ from specific injuries, and are treated similarly to
"occupational disease" injuries, which are explained in the next sections. Whether an injury is
treated as specific or cumulative is an issue of fact to be resolved by the appeals board, which
will be upheld if supported by substantial evidence.u

These types of injuries can take many forms - in fact, whatever can go wrong with a human
being's health from external causes can become a valid claim of indusirial injury at some point.
Perhaps the most common cumulative industrial injuries are those to the back. Other physical
injuries commonly occurring over time are carpal tunnel syndrome from overuse of the hands
and wrists, tom meniscus and other knee problems, neck problems and problems with the feet,
such as plantar fasciitis. Beyond these are injuries to the psyche from stiess at work, and
associated heart problemsta or stroke,pl high blood pressure or hypertension, sleeping problems
or even brain aneurysm.I4l There are also occupational diseases from some sort of exposure such
as shingles, cancer, diabetes, Parkinson's disease,ll hepatitisl6l or HIV, and the list goes on.
Naturally, causation can become an issue, depending on the facts and the scientific knowledge
available for the more esoteric diagnosis.

A cumulative injury is commonly referred to as a cumulative trauma (CT) injury or a continuous
trauma injury. Per LC 3208.1, a cumulative injury occurs as a result of "repetitive mentally or
physically traumatic activities extending over a period of time, the combinid effect of which
causes any disability or the need for medical treatment." The California Supreme Court also has
stated that a cumulative injury occurs "as the result of a number of minor strains over a period of
time" and are "traumas which are minor in themselves but eventually result in disability."121 Th.
Court of Appeal has added, "A cumulative injury is one which results from repetitive events,
occurring during each day's work, which in combination cause any disability or need for medical
treatment."lgl

Although LC 3208.1 refers to a cumulative injury as occurring over a period of time, the
repetitive trauma may occur over a short period of time, even one day or over the course of a few
hours. For example, the appeals board found that anemployee's heart attack occurred as a result
of short-term cumulative trauma occurring on one day, when the heart attack was caused by
physical activities throughout the day rather than any single activity.pl Sometimes the individual
traumatic activity, or microtrauma, is repeated for many years before medical treatment becomes
necessary or any disability results. For example, a carpet layer whose job entails repetitious work
in a kneeling position may work for 20 or 30 years before knee symptoms necessitite medical
attention or result in disability from cumulative trauma.

Defining a cumulative trauma injury in and of itself can be difficult. Intuitively, a continuous
trauma claim covers all the dates in which an employee was exposed to activiiies that caused
injury. For example, for a carpel tunnel injury claim, one would suppose an injury of cumulative
trauma is the entire period during which the applicant was doing repetitive -o1io, with the
hands, such as typing; for a psychiatric or heart case, one mighiassume the continuous trauma
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period is the entire period in which the applicant was suffering from stress. This period of
injurious exposure is indeed part of the overall understanding of the date of continuous trauma,
as we shall see. Usually an applicant's attomey will file an application with the Workers'
Compensation Appeals Board and make sure all of his or her bases are covered. A continuous
trauma injury as originally filed will typically cover the entirety of the applicant's employment
with each employer who is identified.

The Labor Code statutes that define continuous trauma injuries to serve these legal purposes are
LC 5412 and LC 5500.5.

DATE OF CUMULATIVE TRAUMA INJURY

LC 3208.1 provides that "[t]he date of a cumulative injury shall be the date determined under
Section 5412." Per LC 5412, the date of injury in cumulative injury cases is the date the
employee (1) first suffered disability and (2) "either knew, or in the exercise of reasonable
diligence should have known" that the injury was caused by employment.rror So the date of a
cumulative trauma injury will be established only when both elements are met - disability and
knowledge.pa

For legal purposes, when both of these elements are established, that date of injury is the date of
continuous trauma. This is counterintuitive, as it is a particular date and not a date over time.
Also, one might want to think of the period of continuous trauma as the period of injurious
exposure. That is, if someone works for a company for 10 years and his back deteriorates over
time, the period of hard work would seem to be the date of injury. But it is not - the date of
injury is when knowledge of injury as industrial and the first disability have both occurred. This
is a single date, and indeed might be determined after the employment ends. It might even be in
the middle of the employment period.

The legal date of injury has a lot of practical implications - indeed, this is why the Labor Code
insists on defining a continuous trauma this way. LC 5412 sets the date for all incidents of a
worker's right with regard to a claim for a cumulative trauma injury or occupational disease.ua It
sets the date for issues such as the statute of limitations under LC 5405,u1 the rate of indemnity
benefits,rrar dependency status,rrst the timeliness of petitions to reopen under LC 5410 and LC
5804u6r and the post-termination defense.ua The only exception to the rule is that the date of a

cumulative trauma injury is defined according to the standards of LC 5412 is LC 5500.5. As
explained below, that statute affects apportionment of liability between employers and insurers,
but not an employee's rights to benefits.

To see how LC 5412 works, consider the applicant who suffers from stress, develops
hypertension and may or may not know it. The applicant might leave the employment and years
later be diagnosed with hypertension. He might start to miss work for the first time, or suffer
some other disability years after he stopped working for the company. The applicant would not
be barred by the statute of limitations in this scenario because he did not have disability and
knowledge until well after he stopped working. So the date of the continuous trauma will be
considered to be the date that he had both.
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ONE CUMULATIVE TRAUMA OR MORE?
Whether an applicant's disability occurred as a result of separate cumulative trauma injuries or a
single cumulative injury also is difficult to discern. Suppose an applicant is injured, retums to
work, is re-injured and the employer had different insurance carriers for the first and second
period of disability. The appeals board must determine whether the employee sustained a single
cumulative trauma injury or two separate cumulative trauma injuries. Of .orl.r., there can also
be scenarios in which there are multiple employers.

So, how does the board determine whether there are two cumulative trauma injuries or a single
cumulative injury in such cases? Two cases in particular are extremely well known in this area:
Aetna Casualty and Surety Co. v. WCAB (Coltharp),rg and Western Growers Insurance Co. v.
WCAB (Austin).p1

Coltharp - Two Cumulative Trauma lnjuries

In Coltharp. an applicant claimed four specific injuries and one continuous trauma to the same
body part. The specific injuries were in 1954,1966. March 1969 andAugust 1969. The
continuous trauma was filed as being between Jan. 8, 1947 and, Alg.27,-1969.ln the March
1969 injury, the applicant was stooping over and "could not get back up." In the August 1969
injury, the applicant slipped on some grease and fell flat on his back. There were periods of
temporary disability after both injuries. The applicant never retumed to the employment after the
August 1969 injury.

The WCJ ruled that the specific injuries were part and parcel of the continuous trauma. This was
in concert with the findings of the doctors who had seen the applicant in the case, who felt that
the resulting medical was part of the continuous trauma only. But the court found that there was
not one, but two continuous trauma periods because of the ieriods of temporary disability after
the alleged specific injuries in 1969. Because there was a broken period duringwhich the
applicant was receiving medical care and temporary disability after each of the two injuries,
there were separate injuries. The court stated that separate continuous trauma claims occur when
"periods of disability andlor need for medical treatment are interspersed within the alleged
course of repetitive traumatic activities ..."nlt Because the WCJ found that the incidents of March
1969 and August 1969 were not specific injuries, but cumulative in nature, it was held that not
one, but two continuous trauma claims occurred.[a

Austin (Western Growers) - One Cumulative Trauma lnjury

In contrast to Coltharp is the case of Western Growers Insurance Co. v. WCAB (Austin). (In the
usual colloquial language of the industry cases are referred to briefly by the applicant's last name.
But the Austin case is just as often referred to as Western Growers.l In-Austii,-a Z1-year
employee worked a last day March 17,1987. The applicant suffered from major depression and
initially was hospitalized in 1985. He had been released to work, but remainei under a doctor's
care and on medication.
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His condition worsened and by March 1987,he no longer could perform his job duties. There
were two potential cumulative trauma injuries: The first, before the 1985 hospitalization, was
charged to the carrier, lndustrial tndemnity; the second continuous trauma was alleged to have
occurred after the applicant returned from the hospital and continued to work until 1987. This
second period was charged to Westem Growers Insurance Co. The two carriers obviously had a
disagreement about whether this should be one continuous trauma claim or two. The WCJ
determined that there was only one cumulative trauma for the entire period of disability, and.
made an award against Western Growers. The appeals board affirmed and adopted the WCJ's
finding and award (F&A).

The Court of Appeal upheld the decision that the applicant sustained a single cumulative injury,
despite separate periods of temporary disability. The court determined that the finding was
supported by substantial pvidence because the AME in the case had pointed out that the applicant
had never recovered from depression in 1985, that the applicant had the same sorts of stress in
both periods and that the applicant had remained under constant care, including medication. The
court noted that the case was distinguishable from Coltharp because the two piriods of
temporary disability were linked by the continued need for medical care. Furtherrnore, the court
noted that the two periods of temporary disability were not distinct as was the case in Coltharp,
nor were they instigated by separate specific incidents.pl The court, however, annulled the
award against Western Growers, finding that liability should be imposed on lndustrial Indemnity
because, under LC 5412, the applicant first suffered disability in June 1985 and testified that he
knew his problems were work related at that time.

Legal Standard Applied

From Western Growers, it appears that in deciding whether there can be separate cumulative
trauma injuries, the courts will place strong emphasis on: (1) whether the applicant received
continued medical care; (2) whether there were distinct periods of temporary disability; (3)
whether injurious exposure was similar throughout the course of employment; and 1+jwirettrer
the periods of disability were caused by separate specific events. Appliiation of these rules,
however, has been inconsistent.

In one case, the board explained that if, after returning to work from a period of temporary
disability and medical treatment, the employee's repetitive work activities result in injurious
trauma (that is, if the employee's occupational activities after returning to work from a period of
temporary disability cause or contribute to a new period of temporary disability, to anew or an
increased level of permanent disability or to a new or increasedneed for medical treatment), two
separate and distinct cumulative injuries may not be merged into a single injury. If, however, the
employee's occupational activities after retuming to *o.k fro- a period of industrial temporary
disability are not injgrigus (that is, if any ne* p"riod of temporary disability, new or increased
level of permanent disability or new or increased need for medical treatment results solely from
an exacerbation of the original injury), there is only a single cumulative injury, and no
impermissible merger occurs. Because the applicant's tesi=imony and the medical evidence
established that he suffered further injurious tiauma after returning to work, the appeals board
concluded that the applicant sustained two cumulative trauma injuries.xa
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In another case, however, the board explained that two separate and distinct cumulative injury
periods might be indicated when there are repetitive traumatic activities at work and a spelific
incident resulting in injury, treatment and temporary total disability, followed by a return to work
and continuing repetitive traumatic activities and another specific incident resuliing in injury,
treatment and temporary total disability. It explained that in contrast, a single ..r-rlutir. injury
period might be indicated when there are repetitive traumatic activities at work that result in
medical treatment and temporary totaldisability, followed by a return to work and continuing
traumatic activities that also result in additional medical treatment and temporary total disability,
and the periods of temporary total disability are linked by the continuing nied for medical
treatment and are not distinct or instigated by separate specific incidents.pl

The board has authority to decide whether one or two continuous trauma injuries exists. The
Western Growers court noted that when an employee is off work, then returns only to become
disabled again, the question of whether the new disability is due to the old injury or whether it is
due to a new and separate injury is a question of fact for the appeals board. Likewise, whether
one exposure has resulted in two distinct injuries is another question of fact for the appeals
board.61 The nature and number of injuries suffered are to be determined by the events leading
to the injury, the medical history of the claimant and the medical testimony- The appeals boards
findings on these issues may not be reversed by an appellate court if they u.. ,,rppbrted by
substantial evidence.pl It must be emphasized, though, that this is a case-by-case analysii.

Trend Toward One Cumulative Trauma

Many of the cases following Western Growers have found only a single cumulative trauma
injury. So the modern trend in workers'compensation is toward allowing one continuous trauma
rather than two.[g] For example, in one case, as a result of cumulative trauma injury, an applicant
had carpal tunnel surgery May 23,2002 andwas taken off work. The employer was self-insured
and, at the time, the claims administrator was AIG. The applicant returned to work and finally
stopped working in 2010, at which time the claims were administered by CorVel. The WCJ
found that there was a single cumulative trauma injury through 2010 and awarded benefits
against AIG and corvel. The appeals board rescinded the decision.

The board concluded that Western Growers controlled, and that the applicant sustained a single
cumulative trauma injury because his medical treatment was continuous until he stopped
working in 2010. The appeals board then found that the date of injury per LC 5412 ias May 23,
2002, the date the applicant first suffered disability. The board concluded that because LC
5500.5(a) specifies that liability for a cumulative trauma injury is limited to the employer during
the year preceding the date of injury or the last date on which he was exposed to the hazards of
his occupation, whichever occurs first, ortly the self-insured employ"r u.rd its claims
administrator, AIG, were liable for the injury.[9]

In one case, the appeals board held that an applicant sustained only one cumulative trauma
between two employers when he was neither disabled nor received medical treatment while
working for the first employer. At first, the employee was a police officer with the city of
Emeryville, andlater changed employment to work with Jack in the Box. As a police officer, he
had chest pain, and was diagnosed with heart disease, but lost no time from *oik no,. received
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medical treatment. He died of a heart attack during his employment with Jack in the Box. The
doctor opined that the employee died of heart disease that initially manifested during his
employment with Emeryville but was accelerated by his stressfuiexperience at Jack in the Box.
The WCJ found two CT injuries, one during the employment with the city and the other while
working at Jack in the Box. Despite the change of empioyment, and obviously different types of
stress, the appeals board reversed and found that the applicant had a heart attack resulting from
one long, continuous trauma period because there wasno evidence that he was either disabled or
received medical treatment during his employnrent with the city.ppl

Ultimate Question of Fact

Despite a strong tendency to find one cumulative trauma claim in these kinds of cases, under
Western Growers, whether one exposure has resulted in two distinct injuries remains a question
of fact for the appeals board. The board may continue to find multiple lumulative trauma injuries
if warranted by the evidence. It has done so on several occasions.

In one case, an employee sustained a cumulative trauma injury through June 1993 that was
settled by way of stipulated award. In 7994, she returned to modified work, but stopped working
in April 1998 when her condition worsened. She filed a petition to reopen the 199j ilui-, and
also claimed a new cumulative trauma injury ending in 1998. The WCJ found that the applicant
did not sustain new and further disability from the 1993 injury, but sustained a new cumulative
trauma injury. The WCJ noted that Western Growers did not involve the situation in which there
was a stipulated findings and award entered into years before filing the subsequent claim. The
WCJ concluded that there were separate cumulative trauma injuries based o, ih. employee's
testimony and medical evidence. The appeals board adopted the WCJ findings, noting that when
there are two distinct periods of disability during a period of exposure, thereire two separate and
distinct cumulative injuries.Bll

In another case, the appeals board found separate periods of cumulative trauma based on the
available medical evidence, even though the applicant never took time off for the cumulative
trauma activities.pzt [n one case, the appeals board determined that an applicant sustained two
cumulative trauma injuries when the parties stipulated that she sustained a CT injury ending May
18, 2010, and the AME concluded that later she sustained a second cumulative lnjury.B3l It-founi
two separate cumulative injuries when there was a six-month break in the need for industrially
related medical treatment.rzqt

The board seems to be split on whether separate injuries can be created if there are separate
injury dates under LC 5412, which requires a concurence of disability and knowledgl of injury
on the part of the applicant. If the applicant has separate dates of knowledge for two conditions
the courts might find two cumulative traumas.

In one case, the panel majority concluded that an applicant sustained a cumulative trauma injury
resulting in hypertension and another cumulative trauma injury resulting in skin cancer. The
majority found separate injuries to different body parts with different dales of injury and
different disabilities because the applicant obtained knowledge of the industrial nature of each
injury on different dates.p51
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But, in another case, the appeals board upheld a WCJ's finding that anapplicant sustained a
single cumulative trauma injury to the end of his employment, even tfrough he had two different
dates of injury under LC 5412 for his heart and orthopedic injuries. It exilained that there was
only one period of cumulative injurious exposure, ut d tC 54 12 does not determine whether
there are separate periods of injurious exposure. The board also found no basis for finding two
injuries because the applicant testified that he knew he had a cumulative orthopedic injur! and a
heart injury when he was advised by his attomey and filed his application for the injuries.pol
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: W'C'A'B' Nos' SDO 168360, SDO 178221, SDO 178223--wCJ J.P. McHenry SDo WCAB panel: Commissioners

Casey, Ruggles, Deputy Commissioner Dietrich (not participating)

DISPOSITION: : petition for writ of review denied

CALIFORNIA COMPENSATION CASES HEADNOTES

Cumulative Trauma--Date of Injury--WCAB found that applicant's date of injury with regard to her industrial cu-mulative trauma injury was the date she first suffered disability from her injuries, ani not lust"symptoms wCAB wasnot required to find date of injury when applicant first suffered symptoms which she knew were employment related
and received treatment, since applicant did not suffer disability ut tr,ut time.[See generally Hanna, Cal. Law of Emp. Inj.and Workers' Comp. 2d gg 24.03[7J [aJ, 3 t. t 3t2].1

Apportionment--Preexisting l**l2l condition&mdash:wCAB properly refused to apportion applicant,s penna-
nent disability pursuant to Labor code $ 4663[Deering's], when there was no substantial medicat evidence that appli-cant would have suffered a non-industrial disability, absent the industrial disability.[Se" g*"*Iy Hanna, Cal. Law ofEmp. Inj. and Workers, Comp. 2d SS S.05t2l tbl, S.06t4l.l

Stipulations--Discretion of wcAB--wcAB was not bound by the stipulations of the parties regarding applicant,stemporary disability rate, but rather could make an award based on the evidence.[See geniraly uonna, cal. Law ofEmp. Inj. and Workers'Comp. 2d S 26.06t21.1

Temporary Disability--Period of Disability--wcAB's award of temporary disability was supported by substantialmedical evidence.[See generally Hanna, Cal. Law of Emp. Inj. and iirt 
"rr, 

Comp. 2d gg 7.02, 34.16[l],[3J.]
Permanent Disability--wcAEt's award of permanent disability was supported by substantial medical evidence.[Seegenerally Hanna, car. Law of Emp. Inj. and workers, comp. 2d gg s.05[2j',[3] , a.oo, s+. t iyli ,ss1 .1

CALIFORNIA COMPENSATION CASES SUMMARY
Applicant alleged that she sustained an industrial cT injury from l0/2glg0 through lo/2g/gl to her back, carpaltunnels, and other body parts, while working as a controller for Defendant p.M. & Associates. Defendant was insured
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from 3/1i89 through 1l/23/89 by Golden Eagle Insurance Co., from 11/23189 through 11l23lg1 by Fairmont Insurance
Company (Fairmont), and from 11123190 through 11123191by California Indemnity Insurance Company (CIIC).

[*879] CIIC alleged that Applicant sustained CT due to her employment from l/89 through 9/89 and a specific in-
jury on 415189. Applicant stipulated with CIIC and Fairmont that, atthe time of her injury, shi earned $950 ier week.
The parties also stipulated to a TD indemnity rate of $336 per week.

Applicant began experiencing upper extremity symptoms in 5191, for which she received treatment at the Gross-
mont Hospital Emergency Room. She began treating with Dr. James Mcsweeney on 8/2619l. Dr. McSweeney re-
ported that [**2] Applicant had bilateral carpal tunnel syndrome, bilateral impingement in her shoulders, and iggtuuu-
tion of a preexisting degenerative disc disease and degenerative joint disease of thi cervico lumbar spine. He indicated
Applicant's conditions were industrially related. Dr. Mcsweeney stated Applicant could retum to fuIl duty with no
restrictions, but prescribed the wearing of braces for both wrists while at work.

Dr. McSweeney took Applicant off work at the end of 7192 due to her back pain. Applicant received TD indemni-
ty sporadically until 1 l/92,but received no TD after that date. Applicant received unemployment compensation disa-
bility benef,rts through EDD from 11/12/92 through 1113193.

Dr. McSweeney recornmended back surgery in 7192, however, surgery was not provided by any of the carriers until
3193. Applicant had a total of four back surgeries, the last in2l97. Applicant was off work for the entire period.

Applicant had arthroscopic carpal tunnel releases in 10/91 and l2l9l. In 10193, she had an open carpal tunnel re-
lease on the left wrist as well as a tenosynovectomy and release of the ulnar nerve at Guyon's canal. h l}l93,Appli-
cant had exploratory surgery of the median [**31 nerve at the right wrist and lysis of adhesion within external and in-
temal neurolysis at the median nerve. She also had an exploration and release of the ulnar nerve at the Guyon's canal on
the right wrist. All of Applicant's surgeries were paid for by CHAMpUS.

Applicant continued to treat with Dr. Mcsweeney through at least l2l10/96, when Dr. Mcsweeney reported that
her condition with regard to the lumbar spine was P&S. Applicant testified that she could not continue treatment with
Dr. McSweeney because none of the carriers would pay the doctor for his services.

After a hearing in this matter, the WCJ found that Applicant sustained an industrial CT injury to her bilateral upper
extremities and spine during her employment in 1990 and.1992. He found that the DOI was 8/26/9l, when AppliCant
began treating with Dr. McSweeney. The WCJ also found that Applicant did not sustain a CT injury due to hei em-
ployment or.4l5l89, or during the period 1/89 through 9/89. The WCJ awarded TD, PD without apportionment, and
further medical treatment.

CIIC filed a Petition for Reconsideration. According to the WCJ's report and recommendation, CIIC contended in
pertinent part that the WCJ erred in his [**4] finding on the DOI, the period of TD, the TD indemnity rate, PD, and
apportionment.

The WCJ issued a report in which he recommended that reconsideration be denied. With regard to Applicant's
DOI, the WCJ pointed out that the first evidence [*880] indicating that Applicant had a disability due to her CT was
when she was seen by Dr. Mcsweeney on 8126191 and he reported that she should wear wrist braces. The WCJ indi-
cated that this disability, coupled with Applicant's knowledge that the disability was work related pursuant to Dr.
McSweeney's report, established the DOI under Labor Code $ 54l2lDeerhg'sf . The WCJ noted that even though Ap-
plicant suffered symptoms which she knew were employment related as early as 5/91, and received treatment foittre
symptoms, Applicant had no disability prior to 8126/91.

The WCJ opined that his findings with regard to TD, PD, and apportionment were supported by substantial evi-
dence, and that he had the discretion to disregard the stipulations ofthe parties regarding the TD rate, and make an
award consistent with the evidence.

The WCAB adopted and incorporated the WCJ's report and denied reconsideration without further comment.

CIIC filed a Petition for Writ of [**5] Review, contending in pertinent part that: (1) The WCJ erred in determin-
ing that the DOI was 8126191, when Applicant testified to disability as of 5/91 (2) The WCJ erred in failing to make a
finding of apportionment underZabor Code $ 4663[Deering's] when the medical record supported a finding of appor-
tionment (3) The WCJ erred in finding liability for TD form 1lll2l92 through 12/9196, when there was no basis ior the
finding in the medical record (a) The WCJ erred in finding PD when the medical record indicated that all the pD re-
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sulted from the natural progression of a preexisting condition and (5) The WCJ erred by disregarding the parties' stipu-
lations in his finding regarding the TD rate.

WRIT DENIED June 23,2000.

By the court:

"The petition for writ of review have been read and considered by Presiding Justice Kremer and Associate Justices
Benke and O'Rourke.

Sandra Wagner was employed by P.M. & Associates as a controller. She worked 80 to 90 hour weeks. She was
repeatedly required to lift and carry heavy boxes, including lifting them in and out of the trunk off her car. She per-
formed extensive keyboard work. on May 28,7991, she received treatment at an emergency room after awakening
[**6] with numb hands. In August 1991 the insurance carrier referred her to Dr. McSwieney for treatment

The Workers' Compensation Judge (WCJ) concluded she sustained a cumulative trauma to her bilateral upper ex-
tremities and spine arising out of her employment. The WCJ found that the date of injury was August 26, 1991, when
she began treating with Dr. Mcsweeney. The WCJ awarded temporary disability, unapptrtioned fermanent disability,
and further medical treatment. The Workers' Compensation Appeals Board (the Boardidenied reconsideration.

[*881] Review of a decision of the Board is limited to: whether it acted without or in excess of its powers whether
the order, decision or award was unreasonable, not supported by substantial evidence or procured by fraud and whether
findings of fact support the order or decision. (Lab. Code' S 5952.) The findings and conclusions of the Board on
questions of fact are conclusive and final and are not subject to review. ($ 5953.) "The credibility of witnesses, the
persuasiveness or weight of the evidence, and the resolving of conflicting inferences, are questions of fact. " (Ll/estern
Electric Co. v. Workers'Comp. Appeals Bd. (1979) 99 Cal. App. 3d 629, 644 [160 Cal. futr. 436,44 Cal. Comp. Cases
I I 4 5 'l) [**7] The Board's factual determinations must be upheld if its findings u.e rrppb.t"d by substantial evidence
in light of the entire record. (Scott Co. v. Workers' Comp. Appeals Bd. (19$j I j9 Cai.'App. Si SA, 106 [t88 Cal. Rptr.
537,48 Cal. Comp. Cases 65J.)

1 Further statutory references are to the Labor Code.

Petitioner contends the evidence does not j ustify the findings of fact, the findings of fact do not support the deci-
sion, and the WCJ acted in excess of his powers.

In specific, petitioner first contends that: "Based upon her testimony, the worker had disability within the meaning
of Labor Code $ 54l2fDeeing's] as of 5-28-91 when she went to the doctor, reported her workers'compensation clairn
and was told by the doctor that her problems were work-related. The applicani told her employer by that time that her
problems were work-related. The applicant had stopped lifting items she considered heavy, and toli her employer she
was not lifting items. The applicant missed at least one day of work."

Section 5500.5 provides inter alia that liability for cumulative injuries is limited to the one-year period immediately
preceding the date of injurypursuant to section 5412. tJnder section 5412, [**g] the date of injuryis that date upon
which the employee first suffered disability and either knew or should have known that such aisaUitity *u, .urrr"d by
the employment.

In this case the employee was told by the doctor in May that her problems were work related. However, the WCJ
found she had not suffered a disability at that time. Petitioner apparently relies on petitioner's testimony that she re-
ported a workers' compensation claim and self-limited her work in May. Petitionei provides no authority that reporting
a claim or self-limitation constitutes a disability. Petitioner also relies upon the employee having missed work in iutuy. 

'
Because the testimony regarding the worker's time offwas equivocal urrd the empltyer failed to-substantiate ury ,r.i,
time off by medical or personnel records, the WCJ concluded the worker had noi suifered disability in May. Fii, 

"on-clusion is reasonable. Also, assuming the worker missed one day of work in May, petitioner failsio cite ;uthority
holding a one day absence constitutes disability. Petitioner cites American Bridgi Company v. Workers, Comp. Appeals
Bd. (1995) 60 Cal. Comp. Cases 869 (writ den.) as standing for the propositionlhat "need ior [**91 significant Gat-
ment may establish a compensable disability." A writ denied case is not controlling authority. [*882] Moreover, alt-
hough American Bridge refers to the possibility that a cumulative industrial injury might beiased on the need for med-
ical treatment even in the absence of disability, medical opinion in the case was that the cumulative work exposure had
resulted in disability. Additionally, the same statutory sections were not involved.
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Petitioner next contends the apportionment finding was improper. It is the employer's burden to establish the need
for apportionment. Petitioner relies on the reports of three doctors. Petitioner fails to lnttuAe Dr. Milling's report. Dr.
Cummings'report was rejected by the WCJ based on the doctor having arbitrarily rejected the worker's-testimony as to
the work performed which the WCJ found to be credible and undisputid. Dr. Cummings acknowledged that if ihere
was credible evidence confirming the worker's frequent heavy lifting he would need to ,iurr"r, his op-inion as to appor-
tionment. Dr. Mcsweeney apportioned 20 percent of the back injury to a preexisting condition. The ioctor's opinion is
confusing regarding whether apportionment related [**10] to injuries sutfered in pirevious motor vehicle accidents or
to a pre-existing degenerative disk condition. Moreover, while Dr. Mcsweeney's ieport provides evidence that 20 per-
cent of the disabilily is the result of the natural progression of a non-industrial pre-existing condition, it fails to pro.,rid"
any medical evidence the non-industrial disability would have occurred in the ubsen"" ofihe industrial disability. (See
King v Workers' Comp. Appeals Bd. (1991) 231 Cal. App. 3d 1640, 1648 [283 Cal. Rptr. 98, 56 Cal. Comp. ias'es
408J.)The WCJ conectly concluded that applying the correct legal principles, no medical evidence supportid appor-
tionment.

With respect to temporary disability, petitioner, relying on Dr. Milling's and Dr. Cummings' reports, argues the
medical record fails to support the award in total. As stated above, one report is discredited una *,. other n-ot provided.
Petitioner additionally contends gaps exist in which there is no medical support for a temporary disability award. peti-
tioner fails to supply the reports upon which it relies.

Once again relying on the reports of Drs. Milling and Cummings, petitioner argues an award for permanent disabil-
ity is not warranted. [**111 For the reasons stated above, those reports provide ,o rrppo.t for petitioner. Moreover,
Dr. McSweeney's reports provided substantial evidence.

Petitioner finally contends the WCJ improperly awarded $490 per week in temporary disabiliry rather than the $336
to which the parties stipulated. The WCJ is not bound by the stipulations of the parties and may make an award based
on the evidence. (See Turner Gas Co., Inc. v. Ll/orkmen's Comp. Appeals Bd. 0b7, 47 Cal. ipp. 3d 256, 2g0 [120Cal. Rptr. 663, 40 Cal. Comp. Cases 253J )Petitioner does not contend the award is not supported by the evidence.

The petition is denied."

[*883]

Kremer, P.J.

GoUNSEL: :For petitioners--Stockwell, Harris, widom & woolverton, by Barranc e e. Zak
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Travelers Property Casualty, Petitioner vs. Workers Compensation Appeals Board,
Bruce Wright, Respondents
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Court of Appeal, Sixth Appellate District

65 Cal. Comp. Cases 8841'2000 Cal. Wrk Comp. LEXIS 6410
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PRIOR HISTORY: [**1] : W.C.A.B. Nos. SJO 0179558, SJO 0179560--Arbitrator Thomas Firur WCAB panel:
commissioners Burton, casey, Deputy commissioner Dietrich (not participating)

DISPOSITION: : Petition for writ of review denied

CALIFORNIA COMPENSATION CASES HEADNOTES

Cumulative Trauma--Date of Injury--Multiple Periods of Cumulative Trauma Based on Need for Medical Treat-
ment--WCAB found that applicant sustained two separate cumulative trauma injuries based on his need for medical
treatment, even though applicant lost no time from work.[See generally Hanna, Cal. Law of Emp Inj. and V[/orkers,
Comp. 2d $g 24.03 [7J [aJ, 26. I 0[2J.)

CALIFORNIA COMPENSATION CASES SUMMARY

Applicant worked from 10/30/89 through ll9l9'7 as an electrician for Defendant Becton Dickinson, Inc./Ivlaxxim
Medical Corporation, a medical glove manufacturing facility.

From 1989 through 6130/95, Defendant was insured for workers' compensation purposes by Travelers property
Casualty (Travelers). FromT/l/95 through l/9197, Defendant was insured by CIGNA iroperty Casualty Company
(crGNA).

In 5/95, Applicant sought medical treatment from Dr. David Hunt for a hip condition. Dr. Hunt indicated that Ap-
plicant's hip condition was industrial and that he was a candidate for surgery. Applicant deferred the hip surgery [**2f
and continued to work. He missed no time from work due to his industriaiiniury until he went offwork on ll9/97 to
have the hip surgery.

_ Applicant filed Applications alleging a specific injury to the right hip on 5/1 t/95, and,a CT injury from l0/30/g9
through the present.

On3/3199, Stipulations and Award involving both injuries were reached between Applicant and CIGNA. Travel-
ers was not a party to the Stipulations. Pursuant to the Stipulations, the dates of injury wire 5/l l/95 andCT through
l/7 /97 , and Applicant sustained 64 percent PD. CIGNA reserved its rights to contiibution from Travelers.
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The issue of contribution between the two insurance companies proceeded to arbitration . On 12/22/99, the arbi-
trator issued his F&A, in which he found that

[*8851

Applicant did not sustain a specific injury on 5/11/95. Rather, the arbitrator found two CT injuries. The first CT
was from 10130189 through 5/95. He based this finding on the 5/95 opinion of Dr. Hunt that Appiicant needed hip sur-
gery.

The arbitrator found a second period of CT from 5/95 through Applicant's last day of work on l/9/97. The arbi-
trator's finding with regard to the periods of CT was based upon Appiiiant's [**31 nied for medical treatment rather
than on whether Applicant sustained disability or missed work during his employment. The arbitrator also determined
that the majority of damage to Applicant's hip was done during Travelers'peiiod of coverage. In doing so, the arbitra-
tor relied on the opinion of the AME, Dr. Charles Borgia.

Travelers filed a Petition for Reconsideration. According to the arbitrator's report and recommendation, Travelers
essentially contended that it was error to find two separate dates of CT injury because Applicant never missed time from
work or sustained disability in 1995 as required by Labor Code $ 5412[Deeing's], and furth". contended that it was
error to base the findings of the dates of injury on the need for medical treatment which, without PD or TD, is not suffi-
cient to establish a date of CT injury.

The arbitrator issued a report on reconsideration addressing whether CT cannot be divided into two separate periods
unless an injured worker misses time from work or becomes temporarily totally disabled. The arbitrato r cited Labor
Code $ 3208.1[Deering's], upon which his decision was based, as follows:

An injury may be either: (a) 'specific,' occurring [**41 as the result of one incident or exposure which causes disa-
bility or need for medical treatment or (b) 'cumulative,' occurring as repetitive mentally or physically traumatic activi-
ties extending over a period of time, the combined effect of which causes any disabitity or ,riA form medical treatment.
The date of a cumulative injury shall be the date determined wder Section 5412. (emphasis added).

The arbitrator turther citedAmerican Bridge Co. v. W.C.A.B. (Lee) (1995) 60 Cal. Comp. Cases 869 (writdenied),
a case which he found analogous to the instant case. In American Bridge Co., the WCJ relied on Labor Code $
3208.llDeering'sl and found separate periods of CT even though the applicant lost no time from work and, theiefore,
was not disabled. The WCJ did point out that splitting periods of CT may not be appropriate if the need for medical
treatment is minor. However, in the instant case, the arbitrator found that the hip surgery recommended and necessary
in 1995 according to Applicant's treating physician, was a significant form of treatment.

The arbitrator stated as follows:

Certainly if the applicant chose to undergo this hip surgery in 1995 the Petitioner would have [**51 had sole re-
sponsibility for the costs of surgery, the attendant temporary disability, and any other benefits stemming from that sur-
gical procedure. The Petitioner is frankly in a fortuitous position

[*886]

as it can share the responsibility for the hip surgery and the benefits that stem therefrom because the applicant
chose to wait until 1997 to undergo the surgical procedure.

Is [sic] true, as Petitioner points out, that the applicant not only continued to work after 1995 but continued to suffer
cumulative trauma. It is for that reason that a second period of cumulative trauma ending in 1997 has been found.

The WCAB panel adopted and incorporated the arbitrator's report and denied reconsideration. It cited American
Bridge Co. in support of its decision.

Travelers filed a Petition for Writ of Review, essentially contending that the need for medical treatment alone is not
sufficient to establish a DoI in a cr case pursuant to Labor code $ 54l2fDeerng,s).

WRIT DENIED June 19,2000.

COUNSEL: :For petitioner--Haworth, Bradshaw, Statlknecht & Barber, Inc., by Linda B. Williams
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For respondent CIGNA-Valencia & Wilberding, by Ronald Neach
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Supreme Court of California, In Bank.

James H. FLESHER, petitioner,

WORKERS'COMPENSATTONAPPEALS nJenO, Capitol Ford,Inc., et al., Respondents.

S.F.239o5.
I

Feb. 15, 1979.

Claimant sought review of decision of Workers' Compensation Appeals Board. The Supreme Court, Manuel, J., held that
section of Labor Code limiting liability for cumulative injury to those employers who employed employee during five years
immediately preceding date of injury does not limit time peiiod for which employee *uy ,".ou", for cumulativJinlury ana
allows employee to recover for his entire cumulative injury from one or more employers for whom he worked within
preceding five years, even though portion of his injury was incurred in prior employment; ihus board erred in concluding that
claimant was only entitled to compensation for cumulative injury incurred during five years prior to suffering last specific
injury.

Decision of Board after reconsideration annulled and case remanded for further proceedings.

Attorneys and Law Firms

*323 ***460 **36 Beauzay, Hammer, Ezgar, Bledsoe & Rucka, Morgan, Beauzay, Hammer, Ezgar, Bledsoe & Rucka,
Robert T. Bledsoe and Susan T. Levin, San Jose, for petitioner.

Hanna, Brophy, Maclean, McAleer & Jensen, Martin S. Weinstein and William F. Clark, San Jose, for respondents.

Opinion

MANUEL, Justice.

James Flesher seeks review of a decision of the Workers' Compensation Appeals Board determining, inter alia, that 50
percent of his permanent disability was attributable to a preexisting back condition.

*324 Flesher was employed_as an auto body repairman at a number of different establishments from 1934 through 1973. His
most recent employer was Capitol Ford, Inc., where he was employed for less than five years. From 196l to i973, h. *u,
treated for a number of injuries to his back. In 1973, he injured his back while working at Capitol Ford. He filed two
applications for benefits, one for the specific injury suffered.in 1973, and the other for a irmulative injury incurred in his
work from 1934 to 1973.
After a consolidated hearing on the two applications, the workers' compensation judge determined that Flesher was
permanently disabled, that 50 percent of his disabitity was attributable to injuries sustained prior to 1968, that 40 percent was
attributabletothespecificinjuryinlgT3andl0percenttothecumulativeinjurysustainedbetweenlg68 andlg13.Flesher
petitioned the board for reconsideration and argued alternatively that the judge ined in not attributing all ofhis disability to
the specific injury, or that if the judge was correct in attribuiing a portion to cumulative injury, he erred in limiting the
cumulative injury claim to that suffered since 1968. The board gianted reconsideration becauie of a conflict in the medical
evidence, ordered that Flesher be examined by an independent physician and concluded in ***461 its opinion and decision
after reconsideration that the findings and awards of the workeis'-"o-p"nration judge must be affirmed. More specifically,
the board concluded that the apportionment of 40 percent of Flesher's permanent disability to the specific injury was fully
supported by the opinion of the independent medical examiner. The board also conclud"d thut the limitation on Flesher's
recovery for only the last five year-s of his cumulative injury was proper under the provisions of Labor Code section 5500.5.r

fdttiT t,rx"l! i .. r.
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**37 tu Flesher contends that the board has misinterpreted the provisions of Labor Code section 5500.5, in concluding that he
was only entitled to compensation for the cumulative injury iniuned during the five years precedi ng 1973.We agree."Neither
the language of section 5590 

_5 
nor its *325legislative history indicates that the five-year limitation on liability ii intended to

limit the time period for wtrich an employee may recover for a cumulative injury. It is instead intended to limii the employers
and insurance carriers who may be held liable for an employee's recovery for a cumulative injury. (See Harrison v.
Workmen's Comp. Appeals Bd. (1974) 44 Cal.App.3d lg7,201-203, 118 Cal.Rptr. 508; Assem. Com. on Finance, Insurance
and Commerce, Interim Hearings on the Problems of Assuring Payments of 

-Compensation 
for Cumulative Occupational

Injuries (Jan. 12 & 19,1977) pp. 8-9, hereafter referred to as Assim. bom. Hearings.j

Section 5500.5 is long and complex, but its design is reasonably clear.3 It is intended ,<'t).462 **38 to allow an employee to
recover for his entire cumulative *326 injury from one or more employers of his choosing for whom he worked within the
preceding five years, even though a portion of his injury was incurred in prior employmints. The employer or employers
against whom compensation is awarded are in turn authorized to seek contribution from other employeri in the five-year
period. Under subdivision (a) of section 5500.5, liabilify for a cumulative injury is limited to those empltyers who employed
the applicant for a period of five years before the injury or before the last date on which the applicant was employed io tfr"
occupation exposing him to the cumulative injury. Subdivision (a) also provides that liability shall not be apportioned to prior
yearso unless the applicant falls within the exception set forth in subdivision (d) for *327 hivingUeen emitlyed by the same
employer for more than five years. Under *rt't463 subdivision (c) the applicant may choose toieek an award against one or
more employers for whom he worked during the five-year period. Under subdiviiion (e) the employer or emlloyers held
liable may thereafter institute proceedings to determine apportionment of liability una' in. right olcontribution by other
employers within the five-year period.

Nowhere in section 5500.5 is the employee's recovery for cumulative injury limited to that incurred over a period of five
years. Nor is there any indication of a legislative intent to establish such a limitation. Indeed, the history of section 5500.5 is
to the contrary.
t2f Section 5500.5 was enacted in 1951 to codi$ the rule announced in Colonial Ins. Co. v. Industrial Acc. Com. (1946) 29
Cal.2d 79,82, l72P.2d 884, that an employee disabled by a progressive occupational disease **39 may obtain an award for
his entire disability against any one or more of his successive employers or iniurance carriers and that those held liable have
the burden of seeking apportionment. (see Tidewater oil co. v. workers'comp. Appeals Bd. (1977) 67 cal.App.3d g50,
956-957,137 Cal.Rptr.36; Harrison v. Workmen's Comp. Appeals Bd., supra, ++ Cit.app.:d atp. 199, l8g CalRptr.50g;
Swezey, Disease as Industrial Injury in California (1967) 7 Santa Clara Law. 205,220-2rL) Origlnally, section 5500.5 was
limited by its express language to occupational disease claims, but its procedures were appliedUy anatogy to cumulative
injuryclaimsaswell(SeeRoyalGlobeIns.Co.v. IndustrialAcc.Com. ltlOS;63Cal.Zd,60,63,45Cal.Rptr. 1,403p.2d,
129; Raischell & Cottrell, Inc. v. Workmen's Comp. App. Bd. (1967) 249 Cal.App.2d 9g1,995, 58 Cal.Rptr. 159; Swezey,
Repetitive Trauma as Industrial Injury in California (1970) 21 Hastings L.J.631, e+Z.1tn 1973, section 550b.5 was amended
to expressly cover cumulative injury as well as occupational disease claims. (Stats. 1973, ch. 1024, s 4, p. 2032.) At the same
time it was also amended to limit the employers against whom compensation could be sought to those *t o t uO employed the
applicant during the preceding five-year period. (Ibid.) In 1977, seciion 5500.5 was amended to reduce the five-year period to
aone-yearperiodbyl98l.'(Stats. 1977,ch.360,s1,p.-.)The*328purposeoftheseamendmentswastopiovide greater
certainty to insurers in anticipating costs and necessary reserves, to simpliff the proceedings by reduciog it. numier of
employers and insurers required to be joined as defendants, and to reduce the burden place-cl o, th" entii system by the
formerprocedures.(Harrisonv.Workmen'sComp.AppealsBd.,supra,44Cal.App.3datpp.2O0-2Ol,lggial.Rptr.50g;
Assem. Com. Hearings, pp. 8-9, 55-56.) The insurance industry favored these amendments and reasoned that ihe total
burdens and benefits upon employers and insurers would more o. i"r, 

"u"n 
out, for while they might be required to assume a

larger liability in some cases, they would also be absolved of liability in other cases. (Harrison v. Workmen',s Comp. Appeals
Bd-, supra, 44 Cal.App.3d at pp. 203-204,188 Cal.Rptr. 508; Assem. Com. Hearings, pp. l7-19, 70; Review of Seticted l gZZ
California Legislation (1978) 9 Pacific L.I. 687.)

Th-e legislative history of section 5500.5 clearly indicates that the time restrictions on employer liability were never viewed as
effecting a reduction in the employee's recovery: they were concemed only with the streamlining of procedures and with the
allocation of costs among employers and insurers. (See Assem. Com. Hearings, pp. 68-69; Review of Selected 1977
California Legislation, supra, 9 Pacific L.!.687-690.) The board itself in fact too-t<-this position in Harrison v. Workmen,s
Comp. Appeals Bd., supra,44 Cal.App.3d 197, 188 Cat.Rptr. 508, where it argued for retroactive application of the 1973

ii'. "r, I. r',',\
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amendment on the ground that ***464 it was remedial in nature, that it would not diminish the employee's right of recovery
and that it would not result in an overall greater burden on employers and insurance carriers.

It is clear from the foregoing that the board's determination was based on an erroneous interpretation of section 5500.5 and
that its decision must therefore be annulled. (See Muzrik v. Workers' Comp. Appeals Bd. (1975) 5l Cal.App.3d622,632,
124 Cal.Rptr. 407 .) In light of this conclusion, it is unnecessary to address Flesher's altemative argument that had the board
been correct in its interpretation of section 5500.5 its determination would not have been supported by substantial evidence.

**40 The decision of the board after reconsideration is annulled in its entirety and the case is remanded to the board for
further proceedings consistent with the views expressed herein.

BIRD, C. J., and TOBRINER, MOSK, CLARK, RICHARDSON and NEWMAN, JJ., concur.

All Citations

23 Cal.3d 322, 590 P.2d 35, I 52 Cal.Rptr . 459, 44 Cal. Comp. Cases 2 I 2

Footnotes

The board's opinion and decision after reconsideration states: "We are persuaded that the trial judge properly limited the liability in
the continuing trauma claim to five years prior to May 21, 1973. Labor Code section 5500.5 clearly provides that where the
Appeals Board finds an existence ofcumulative injury or occupational disease, liability for such cumulative injury or occupational
disease shall not be apportioned to prior years except as provided in subdivision (d) where the employment exposing the employee
to the hazards of the claimed occupational disease or cumulative injury was for more than five years with the same employer. We
find no merit in applicant's contention that the trial judge should have made a finding of injury for the period from 1934 through
May 21,1973." (Emphasis in original.)

All statutory references are to the Labor Code unless otherwise indicated.

Although section 5500.5 has since been amended, this case involves the interpretation of section 5500.5 as it read in 1973. Section
5500.5 provided in 1973 in pertinent part:
"(a) Liability for occupational disease or cumulative injury shall be limited to those employers who employed the employee during
a period of five years immediately preceding either the date of injury, as determined pursuant to Section 5412, or the last date on
which the employee was employed in an occupation exposing him to the hazards of such occupational disease or cumulative
injury, whichever occurs first. If, based upon all the evidence presented, the appeals board or referee finds the existence of
cumulative injury or occupational disease, liability for such cumulative injury or occupational disease shall not be apportioned to
prior years except as provided in subdivision (d); however, in determining such liability, evidence of disabiliry due to specific
injury, disabilify due to nonindustrial causes, or disability previously compensated for by way of a findings and award or order
approving compromise and release, or a voluntary payment of disability, may be admissible for purposes of apportionment.
"(b) Where a claim for compensation benefits is made on account of an occupational disease or cumulative injury which may have
arisen out of more than one employment, the application shall state the names and addresses of all employers liable under
subdivision (a), the places of employment, and the approximate periods of employment where the employee was exposed to the
hazards of the occupational disease or cumulative injury. If the application is not so prepared or omits necessary and proper
employers, any interested party, at or prior to the first hearing, may request the appeals board to join as defendant any necessary or
proper party. If such request is made prior to the first hearing on the application, the appeals board shall forthwith join the
employer as a parly defendant and cause a copy of the application together with a notice of the time and place of hearing to be
served upon such omitted employer; provided, such notice can be given within the time specified in this division. If such notice
cannot be timely given or if the motion for joinder is made at the time of the first hearing, then the appeals board or referee before
whom the hearing is held, if it is found that the omitted employer named is a necessary or proper party, may order a joinder of such
party and continue the hearing so that proper notice may be given to the party or parties so joined. Only one continuance shall be
allowed for the purpose of joining additional parties. Subsequent to the first hearing the appeals board shall join as a party
defendant any additional employer when it appears that such employer is a proper party, but the liability of such employer shall not
be determined until supplemental proceedings are instituted.
"(c) In any case involving a claim of occupational disease or cumulative injury occurring as a result of more than one employment
within the five-year period set forth in subdivision (a), the employee making the claim, or his dependents, may elect to proceed
against any one or more of such employers. Where such an election is made, the employee must successfully prove his claim
against any 

_one 
of the employers named, and any award which the appeals board shall issue awarding compensation benefits shall
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be a joint and several award as against any two or more employers who may be held liable for compensation benefits. If, during the
pendency of any claim wherein the employee or his dependents has made an election to proceed against one or more employeis, it
should appear that there is another proper party not yetjoined, such additional party shall be joinJd as a defendant by tlie appeals
board on the motion of any party in interest, but the liability of such empioyer shall noi be determined until iupplemintal
proceedings are instituted. Any employer joined as a defendant subsequent to the first hearing or subsequent to thi election
provided herein shall not be entitled to participate in any ofthe proceedings prior to the appeal board's frnal decision, nor to any
continuance or further proceedings, but may be permitted to ascertain from the employee or his dependents such information as
will enable the employer to determine the time, place, and duration of the alleged employment. Cin supplemental proceedings,
however, the right of the employer to full and complete examination or cross-examination shall not be restricted.
"(d) If the employment exposing the employee to the hazards of the claimed occupational disease or cumulative injury was for
more than five years with the same employer, or its predecessors in interest, the limitation of liability to the last five years of
employment as set forth in subdivision (a) shall be inapplicable. Liability in such circumstances shall ixtend to all insuiers who
insure the workmen's compensation liability of such employer, during the entire period of the employee's exposure with such
employer, or its predecessors in interest. The respective contributions ofsuch insurers shall be in proportion to employment during
their respective periods of coverage. As used in this subdivision, "insurer" includes an employer who during any period of thi
employee's exposure was self-insured or legally uninsured.
The provisions ofthis subdivision shall expire on July 1, 1986, unless otherwise extended by the Legislature prior to that date.
"(e) At any time within one year after the appeals board has made an award for compensation benefits in connection with an
occupational disease or cumulative injury, any employer held liable under such award may institute proceedings before the appeals
board for the purpose of determining an apportionment of tiability or right of contribution. Such a proceeding shall not diminish,
restrict, or alter in any way the recovery previously allowed the employee or his dependents, but shall be limited to a determination
of the respective contribution rights, interests or liabilities of all the employers joined in the proceeding, either initially or
supplementally; provided, however, if the appeals board finds on supplemental proceedings for the purpose of determining an
apportionment of liability or of a right of contribution that an employer previously held liable in fact has no liability, it may dismiss
such employer and amend its original award in such manner as may be required. . . .,'

The apportionment prohibited under subdivision (a) is of liability on the part of employers who employed the applicant prior to the
five-year period. Subdivision (a) permits apportionment of liability for disability due to specific injury or to nonindustrial causes or
for disability for which the applicant has been previously compensated.

This amendment reduces the five-year period in 1978 to a period of four years, in 1979 to three years, in 1980 to two years and in
1981 and thereafter to a period ofone year. Earlier in 1977,the Legislature had repealed section 5500.5 and replaced it with a
statute containing substantially identical provisions to the ones at issue in this case. (Stats.1977, ch. 17, ss 10, 29, pp. 

-.;
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Court of Appeal, Fifth District, California.

WESTERN GROWERS INSURANCE COMPANY, Petitioner,

WORKERS' COMPENSATION APPEALS BO:,RD, Boyd Wayne Austin et al., Respondents.

No. ForB353.
I

June r, 1993.

I

Review Denied Aug. 19, 1993.

Later workers' compensation carrier of employer at time claimant obtained work release due to depression petitioned for writ
of review respecting decisions of Workers' Compensation Appeals Board, Nos. 87 BAK 38776 and BAK 104158, which
concluded that claimant had sustained cumulative trauma for entire period of employment and awarded permanent disabilify
against later carrier and awarded two periods of temporary disability, one charged to earlier carrier which provided coverage
during year preceding employee's initial hospitalizatior, and second period charged to later carrier. After granting petition,
the Court of Appeal, Thaxter, J., held that: (l) evidence supported finding that claimant suffered from single cumulative
injury; (2) Board did not impermissibly merge two periods of continuous trauma; and (3) earlier carrier was liable for entire
injury of claimant.

Annulled and remanded.

Attorneys and Law Firms

'<t<29't<231Michael R. Wadsworth, Dressler & Quesenbery, Newport Beach, for petitioner.

Bruce K. Wade and Mullen & Filippi, Joseph Pluta, Bakersfield, for respondents.

OPINION

THAXTER, Associate Justice.

Respondent Boyd Wayne Austin was employed by respondent Kirschenman Enterprises for approximately 25 years until
March 17,1987, when he became disabled. Austin suffered from major recurent depression. Petitioner Western Growers
Insurance Company (Western) and respondent Industrial Indemnity (Industrial) were the workers' compensation carriers for
Kirschenman Enterprises during the relevant periods. After leaving his employment, Austin filed several claims for workers'
compensationbenehts (caseNos.87 BAK 38774,87 BAK 38775,87 BAK 38776,87,,232 BAK 104158). The cases were
consolidated for consideration and heard by the workers' compensation judge (WCJ).

On May l,1992, the WCJ issued her findings and award in all four cases. The WCJ concluded in case Nos. 38776 and
104158 that Austin had sustained a cumulative trauma for the entire period of employment and awarded permanent disability
against Western pursuant to Labor Code section 5500.5.' The WCJ also awarded two periods of temporary disability. The
first, the period of Austin's initial hospitalization in 1985, was charged to Industrial and the second, the period after March
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1987, was charged to Western. In case Nos. 38774 and38775 Austin received no award.

Westem filed with the Workers' Compensation Appeals Board (WCAB) a petition for reconsideration pursuant to section
5900. Industrial also filed a petition for reconsideration. After consideration of the record and the WCJ's report, the WCAB
granted the petitions for the sole purpose of modif,ing the award to add an eleventh finding of fact-that Industrial had failed
to prove that Austin had been given notice of his right to benefits and thus was estopped from raising a statute of limitations
defense. In all other respects, the WCAB affirmed and adopted as its own the WCJ's findings and awird.

We granted Western's petition for writ of review. In this court, Westem contends the WCAB's decision merged two periods
of disabilify, contrary to the provisions of section 3208.2, and incorrectly applied section 5500.5 by holding the last carrier,
Western, responsible for disability caused by one continuous, cumulative injury which first occurred during Indushial's
period of coverage. We agree with the latter contention and will annul the WCAB decision and remand for further
proceedings. We reject a further claim by both Westem and Industrial **30 that the WCAB erroneously failed to apportion a
percentage of Austin's disability to nonindustrial aggravating factors.

FACTS

Austin began working for Kirschenman Enterprises it 1962 as a farm laborer. Over the years, he was assigned increasing
responsibilities and was ultimately promoted to superintendent in December 1984. In 1985, Austin began experiencing
symptoms later diagnosed as major depression. He was nervous, confused, could not make decisions, and suffered memory
loss. On June 19, 1985, Austin was admitted to Kem View Community Mental Health Center and Hospital for evaluation and
treatment. His treating physician was Dr. R.K. Shah. Austin was hospitalized from June 10 to July 26,1985.

*233 After his release from Kern View, Austin returned to work and resumed his duties as superintendent, although he
remained under doctor's care and on medication. However, Austin had not fully recovered from his depression and his retum
to work precipitated the retum of his symptoms. Austin's condition worsened. By March 1987, he could no longer perform
the functions of his job and he obtained a work release from Dr. Shah. In 1988, Austin was again hospitalized for depression.
His condition became permanent and stable on February 8, 1991.

All physicians consulted in the course of litigation, as well as Austin's treating physicians, agree that he suffers from major
recurrent depression. The Agreed Medical Examiner (AME), Dr. James H. Wells, reported that although there was some
vague reference to earlier (pre-I985) bouts with depression, "there is no indication that depression would have occurred at
this time or in this degree in the absence of the work experience described." Austin was unable to handle the increased
technological demands of his work as the ranch grew and his job responsibilities increased. Dr. Wells also reported

"the stress of the work environment as perceived and experienced by Mr. Austin, especially during the
year immediately prior to the 1985 hospitalization served as a significant proximate cause and
aggravating factor in the precipitation of the Major Depression with melancholia. Even though there
was improvement there was never complete resolution of that episode so that the stress prior to 1985
played a significant role in the development of further destabilization of psychological defenses and
the re-emergence of a full blown Major Depression...."

DISCUSSION

I. STANDARD OF REVIEW
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lr1 I2l I3l [al In considering a petition for writ of review of a decision of the WCAB, this court's authority is limited. This court
must determine whether the evidence, when viewed in light of the entire record, supports the award of the WCAB. This court
may not reweigh the evidence or decide disputed questions of fact. ($ 5952; Universql City Studios, Inc. v. Ll/orker's Comp.
Appeals Bd. (19'79) 99 Cal.App.3d 647,655-656, 160 Cal.Rptr. 597.) However, this court is not bound to accept the
WCAB's factual findings if determined to be unreasonable, illogical, improbable or inequitable when viewed in light of the
overall statutory scheme. (Brackenv. Workers' Comp. Appeals Bd. (1989)214 Cal.App.3d246,254,262 Cal.Rptr. 537.)

Questions ofstatutory interpretation are, ofcourse, for this court to decide. *234 (Pestmaster Services, Inc. v. Structural Pest
Control Bd. (1991) 227 Cal.App.3d 903, 909,218 Cal.Rptr. 2871' Great Lakes Properties, Inc. v. City of El Segundo (1977)
19 Cal.3d 152, 155, 137 Cal.Rptr. 154, 561P.2d 244.)

II. THE EVIDENCE SUPPORTS A FINDING THAT AUSTIN SUFFERED FROM ONE CUMULATIVE INJURY
Isl t6l Under the Workers' Compensation statute, there are two distinct types of industrial "injuries." A compensable injury can
be either "specific" or "cumulative." ($ 3208.1.) A cumulative injury is one **31 which results repetitive events, occurring
during each day's work, which in combination cause any disability or need for medical treatment. (Fireman's Fund Indem.
Co. v. Ind. Acc. Com. (1952) 39 Cal.2d 831, 833, 250P.2d 148.) A worker suffering from a cumulative injury may invoke the
rights and benefits provided under Califomia's workers' compensation laws when the cumulative effects of the repetitive
events result in a compensable injury, i.e., one resulting in lost wages or the need for medical treatment. (See Van Voorhis v.

Workmen's Comp. Appeals Bd. (1974) 37 Cal.App.3d 81,86-87, ll2 Cal.Rptr.2081' Hannav. Workmen's Comp. Appeals
Bd. (1973) 32 Cal.App.3d 719,722, 108 Cal.Rptr. 227.)

171 IEI tel [0] [ll [12] In any given situation, there can be more than one injury, either specific or cumulative or a combination of
both, arising from the same event or from separate events. (Chevron U.S.A., Inc. v. Workers' Comp. Appeals Bd. (1990) 219
Cal.App.3d 1265,12'71,268 Cal.Rptr.699; City of Los Angeles v. Workers' Comp. Appeals Bd. (1978) 88 Cal.App.3 d 19,29,
151 Cal.Rptr. 679; State Comp. Ins. Fundv. LVorkmen's Comp. App. Bd. (1969) I Cal.App.3d 812, 819, 82 Cal.Rptr. 102.)
The number and nature of the injuries suffered are questions of fact for the WCJ or the WCAB. (Aetna Cas. & Surety Co. v.

l{orkmen's Comp. Appeals Bd. (1973) 35 Cal.App.3 d 329,341, I l0 Cal.Rptr. 780; LeVesque v. Workrnen's Comp. App. Bd.

(1970) I Cal.3d 627, 637,83 Cal.Rptr. 208, 463 P.2d 432.) For example, if an employee becomes disabled, is off work and
then returns to work only to again become disabled, there is a question of fact as to whether the new disability is due to the
old injury or whether it is due to a new and separate injury. (See Assurance Corp. v. Industrial Acc. Com. (1922) 57 Cal.App.
257,259160,207 P. 60; Huston v. l[/orkers' Comp. Appeals Bd. (1979) 95 Cal.App.3d 856, 157 Cal.Rptr. 355.) In addition,
one exposure may result in two distinct injuries, posing another question of fact. (Chevron U.S.A., Inc. t,. Workers'Comp.
Appeals Bd., supra,2l9 Cal.App.3d at p. 1.271,268 Cal.Rptr. 699.) If a worker not only suffers a nervous breakdown but also
develops an ulcer as a result of work-related stress, there would be two distinct injuries from one exposure. The nature and
the number of injuries suffered are determined by the *235 events leading to the injury, the medical history of the claimant,
and the medical testimony received.

ttrl Both the WCJ and the WCAB found Austin suffered from a single cumulative injury. This finding is supported by
substantial evidence and binds this court on review. (LeVesque v. Work nen's Comp. App. Bd., supra, I Cal.3d at p. 637 , 83

Cal.Rptr. 208, 463 P.2d 432.) Dr. Wells opined even though Austin may have had a proclivity for depression prior to 1985,
there was no evidence depression would have occurred absent the stress he suffered at work. Dr. Wells also reported that
Austin never recovered from the depressive episode in 1985 and that he became progressively worse upon returning to work.
It was the same stress that resulted in Austin's initial hospitalization in 1985 that further exacerbated the problem after he
returned to work. Dr. Wells said the depressive episode that began in 1985 was never completely resolved. Austin remained
under a doctor's care and on medication from 1985 onward. The WCAB's finding is also supported by Dr. Shah's discharge
report and Austin's testimony. Austin may have improved for a short time after hospitalization, but he never recovered and
his symptoms reappeared shortly after he retumed to work, becoming progressively worse.

III. AUSTIN'S INJI.]RIES WERE NOT IMPERMISSIBLY MERGED
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tral Western contends the finding that Austin suffered from a single cumulative injury rmpermissibly merges two periods of
continuous trauma. Western also argues the WCJ's finding that there were two periods of temporary disability is inionsistent
with a finding that there was one cumulative injury.

usl [16l IrTl trtl The Workers' Compensation statute provides indemnity for both temporary and permanent disabilities. A
temporary **32 disabilify is impairment reasonably expected to be cured or materially improved with proper medical care.
(Chavira v. l[/orkers' Comp. Appeals Bd. (1991) 235 Cal.App.3d 463,473,286 Cal.Rptr. 600.) A disability, other than one
resulting from a progressive occupational disease, is permanent when the employee's condition has reached maximum
improvement or the condition has become stationary for a reasonable period of time. (Ibid.) A disability cannot be both
permanent and temporary at the same time. (New Amsterdam Cas. Co. v. Ind. Acc. Com. (1951) 108 Cal.App.2d 502,507,
238 P.2d 1046.) When a disability changes from temporary to permanent, the permanent disability is considered a new and
turther disability. (I b id.)

lrel [20] [21] Temporary disability benefits are intended primarily to replace lost earnings. Permanent disability benefits are to
compensate both for actual incapacify to work and for the physical impairment suffered. (Chavira y. Vf/orkers'Comp,
Appeals Bd., supra, 235 Cal.App.3d at p. 473,286 Cal.Rptr. 600.) When there are *236 two discrete periods of temporary
disability, they are not merged into a single disability but are treated as separate entitlements to benefits. (1 Hanna, Cal. Law
of Employee Injuries & Workers' Compensation (rev. 2d ed. l99l) Temporary Disability Benefits, $ 7.05, pp. 7-27 through
7-28.)

I22f Whether a disability is permanent or temporary is a question of fact. (l Hanna, op. cit. supra, $ 7 .Oll2), pp. 7-S through
74.)

Western argues the antimerger doctrine found in section 3208.2 requires a finding that there were at least two continuous
cumulative injuries, not one. This is important in determining who bears responsibility for Austin's benefits, Western or
Industrial. Section 3208.2 provides as follows:

"When disability, need for medical treatment, or death results from the combined effects of two or
more injuries, either specific, cumulative, or both, all questions of fact and law shall be separately
determined with respect to each such injury, including, but not limited to, the apportionment between
such injuries of liability for disability benefits, the cost of medical treatment, and any death benefit."

Section 3208.2 applies to the combination of injuries, not periods of disability. Under section 3208.1, an injury causing a
need for medical treatment is compensable even in the absence of disability. In this case Austin had a compensable injury
from 1985 onward. Although he had two periods of disability, i.e., the inabitity to work, those two periods of disability were
connected by a continuous need for medical treatment all caused by a single work-related cumulative injury-stress induced
depression. There was thus no time between 1985 and the present that Austin did not have a compensable injury.

t23l The legislative intent of section 3208.2 was to nulli$ court decisions allowing the merger of past specific injuries into a
cumulative injury. The court cases giving rise to the antimerger statute address, for the most part, past specific injuries to a
worker which were merged into a later cumulative injury thus allowing recovery of benefits otherwise barred by the statute of
limitations. The specific injuries were usually separated by periods when no compensable injury existed. When such injuries
were merged into a later cumulative injury, insurance carriers who had already compensated the worker for the benefits due
for the specific injuries were charged with a share of the disabitity benefits later due as a result of the cumulative injury. (See
Chavez v. ll/orkmen's Comp Appeals Bd. (1973) 3l Cal.App.3d 5, 7-10, 106 Cal.Rptr.853; State Comp. Ini. Fund v.
lf/orkmen's Comp. App. Bd. (1969) I Cal.App.3d 812,817-818, 82 Cal.Rptr. 102.) Merging defeated the purposes of the
*237 statute of limitations and left insurance carriers and employers open to risk for lengthy periods of time.

Western, in support of its position, relies on Aetna Cas. & Suree Co. v. Workmen's Comp. Appeals Bd., supra, 35
Cal.App.3d 329, ll0 Cal.Rptr. 780. In Aetna, the WCAB found that two specific incidents causing injury to the employee's
back were **33 part of a continuous trauma to the back and thus the injury could be classified as cumulative. However,
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because the record revealed two distinct periods of disability separated by periods without compensable injury and two
specific incidents which gave rise to compensable injury, the antimerger doctrine precluded treating the two specific incidents
as a single cumulative injury. The court found a finding of two distinct periods of disability and need for medical treatment
was inconsistent with the finding of a single cumulative injury and annulled the award. (Aetna Cas. & Surety Co. v.

Workmen's Comp. Appeals Bd., supra,35 Cal.App.3d at pp. 342-343,1l0 Cal.Rptr. 780.)

Aetna is distinguishable from this case. Here Austin had only one continuous compensable injury. Unlike Aetna, Artstin's two
periods of temporary disability were linked by the continued need for medical treatment. The two periods of temporary
disability were not "distinct" as was the case in Aetna, nor were they instigated by separate specific incidents.

The record supports the WCAB's findings. There was a single cumulative injury, despite separate periods of temporary
disability. There was no impermissible merger.

IV. SECTION 5500.5 WAS INCORRECTLY APPLIED
l2al Western contends the WCJ and WCAB incorrectly applied section 5500.5. The section reads in part as follows:

"(a) Except as otherwise provided in Section 5500.6, liability for occupational disease or cumulative injury claims filed
or asserted on or after January 1,1978, shall be limited to those employers who employed the employee during a period of
four years immediately preceding either the date of injury, as determined pursuant to Section 5472, or the last date on

which the employee was employed in an occupation exposing him or her to the hazards of the occupational disease or
cumulative injury, whichever occurs first. Commencing January 1,1979, and thereafter on the first day of January for each

of the next two years, the liability period for occupational disease or cumulative injury shall be decreased by one year so

that liability is limited in the following manner:

"For claims filed or

asserted on or after:

The period shall be:

"January 1,1979. three years

..two years"January l, 1980

*238 "In the event that none of the employers during the above referenced periods of occupational disease or cumulative
injury are insured for workers' compensation coverage or an approved altemative thereof, liability shall be imposed upon
the last year of employment exposing the employee to the hazards of the occupational disease or cumulative injury for
which an employer is insured for workers' compensation coverage or an approved altemative thereof.

"Any employer held liable for workers' compensation benefits as a result of another employer's failure to secure the
payment of compensation as required by this division shall be entitled to reimbursement from the employers who were
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unlawfully uninsured during the last year of the employee's employment, and shall be subrogated to the rights granted to
the employee against the unlawfully uninsured employers under the provisions of Article I (commencing with Section
3700) of Chapter 4 of Part I of Division 4.

"Il based upon all the evidence presented, the appeals board or workers' compensation judge finds the existence of
cumulative injury or occupational disease, liability for the cumulative injury or occupational disease shall not be
apportioned to prior or subsequent years; however, in determining the liability, evidence of disability due to specific
irjury, disability due to nonindustrial causes, or disability previously compensated for by way of a findings and award or
order approving compromise and release, or a voluntary payment of disability, may be admissible for purposes of
apportionment."

**34 [2sl Pursuant to section 5412,2 the date of a cumulative injury is the date the employeey'rsl suffers a "disability" and has
reason to know the disability is work related. (Hanna v. Workmen's Comp. Appeals Bd., supra, 32 Cal.App.3d at p. 722, 108
Cal.Rptr.227.) Austin first suffered disability in June 1985 whenhe *239 was hospitalized. Austin'stestimony establishes
that in 1985 he believed his problems were work related.3

The WCJ relied on California Casualty Indem. Exchonge v. llorkers' Comp. Appeals Bd. (Murphy) (1991) 56
Cal.Comp.Cases 508, a case assigning liability pursuant to section 5500.5, as controlling.

In Murphy there was a cumulative injury which occurred during coverage provided by Catifomia Casualty and prior periods
of disability for which another insurer provided benefits. Murphy worked in the kitchen of the St. Francis yachi Club and as
a result of his work duties developed a dermatological condition of the hands that required medical treatment and resulted in
periods of temporary disability over a period of years. The WCAB upheld the WCJ's finding that a single cumulative injury
resulted in 1979 and concluded that under section 5500.5, California Casualty was solely liable for the entire injury. The
WCAB did not merge the earlier prior periods of disability, apparently because it found them distinct.

The facts are not fully reported in Murphy since writ review was denied, and the report appearing in the digest fails to state
why liability was imposed on the later carrier. It appears from what is reported that the antimerger doctrine of section 3208.2
required a finding of more than one injury, the last being cumulative and beginning within the coverage period of California
Casualty. Therefore, under sections 5412 and 5500.5, California Casualfy was liable for the entire cumulative injury
beginning within its coverage period and ending in permanent disability even though some of the causation of that injury
could be attributed to earlier periods of disability. Assuming the previous periods of disability were distinct and separate, the
statute was correctly applied because the date of the cumulative injury was the first date of disability for that injury .

However, the same result is not permitted here. In this case there is but one continuous cumulative injrry; under section
5500.5, liability for the entire injury is imposed upon the carrier who provided coverage during the year immediately
preceding the date of injury or the date of last exposure, whichever occurs first. In Murphy, California Casualfy was liable for
the benefits owed regardless of which date controlled. In this case, Industrial is the carrier of liability because the "date of
injury" occurred when Austin was first hospitalized in 1985, during Industrial's coverage period. This is the first occurring
date under the statutc-not the date of last exposure which fell during Westem's coverage period.

*240 Section 5500.5 was enacted in 1951 to codi$r the judicially created rule allowing an employee suffering from a
progressive occupational disease to obtain an award against any one of the employers or carriers duiing the employment
history. Under the rule, those successive employers or carriers would seek apportionment from each other. liteiner v.
Workers' Comp. Appeals Bd. (1979) 23 Ca1.3d322,327,152 Cal.Rptr.459,500 P.2d 35.) The starute was substantially
amended in 1973. (Stats.1973, ch. 1024, $ 4, p. 2032.) As amended, the statute included cumulative injwies, limited the
employers against whom compensation could be sought to those who had employed the injured worker during a preceding
five-year period, and sharply curtailed the right to apportionment. (Ibid.)

**35 In 1977, section 5500.5 was again amended. The tiability period was reduced, in one-year increments, from the
five-yearperiod to a one-yearperiodby 1981. (Stats.1977, ch. 360, g l, p. 1334.) In addition, all right of apportionment,.to
prior or subsequent years" was eliminated, together with an exception which had permitted .ontribrtion u-ong insurers
under limited circumstances. (Ibid.; see City of Los Angeles v. I4/orkers' Comp. Appeak Bd., supra,88 Cal.App.3i atp.25,
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151 Cal.Rptr. 679; Review of Selected 1977 Califomia Legislation (1978) 9 Pacific L.J.687491.)

The various amendments were favored by the insurance industry, which reasoned that "the total burdens and benefits upon
employers and insurers would more or less even out, for while they might be required to assume a larger liability in some
cases, they would also be absolved of liability in other cases." (Flesher v. Vlorkers' Comp. Appeals Bd., supra, 23 Cal.3d, at
p. 328, 152 Cal.Rptr. 459, 590 P.2d 35.)

As noted, the crucial date under section 5500.5 is either the date of injury as defined by section 5412, or the last date of
exposure, whichever occurs first. In this case, the date of injury is June 1985. The last date of exposure was March 7,7987.
Thus, under the express language of section 5500.5, Industrial, who was the carrier in June 1985 and the immediately
preceding year, bears full liability for the benefits owed Austin.

126l I21l The Legislature is presumed to have meant what it said and the plain meaning of the language governs. (Great Lakes
Properties, Inc. v. City of El Segundo, supra, 19 Cal.3d at p. 155, t:7 Cal.Rptr. tiq, SA P.2-d244.t When the words are
clear, there is no room for interpretation. (Regents of University of California v. Public Employment Relations Bd. (1986) 41
Cal. 3d 601, 607, 224 Cal.kptr. 63 l, 7 1 5 P.2d 590.)

Industrial seizes on the following language in section 5500.5, subdivision (a):

"... [I]n determining the liability, evidence of disability *241 ... previously compensated for by way of
a findings and award or order approving compromise and release, or a voluntary payment of disability,
may be admissible for purposes of apportionment."

Industrial makes a rather convoluted argument that because it had not "previously" compensated Austin for the 1985 period
ofdisability, and because it did not provide coverage during the one-year period before the final industrial exposure, no part
of the liability for the 1987 and subsequent disabilities could be apportioned to it.

We are not persuaded. Whatever application the provision relied upon may have in other factual situations, it does not nullifz
the express statutory language f,rxing liability for a single cumulative injury, as was found here, on those who employed the
applicant during the earlier one-year period immediately preceding the date of injury.

The WCAB's decision incorrectly applies section 5500.5 and for that reason must be annulled.

V. CONSIDERATION OF THE AME REPORT
t2El Westem and Industrial both argue the WCAB should have given greater deference to the AME's apportionment of
disability to the pre-I985 bouts of depression and Austin's purported proclivity to depression. According to Western, it is
coulmon practice to assign a percentage ofpresent disability to a preexisting condition and apportion that percentage from the
awardmade. (See Franklinv. Workers'Comp. Appeals Bd. (1978) 79 Cal.App.3d224,23l,l45 Cal.Rptr.22.)

t2el Here the WCJ considered the AME's report carefully. In her report and recommendation to the WCAB on the petition for
reconsideration, she noted that the doctor's conclusion that there was no indication depression would have developed in the
absence of the work experience was inconsistent with his apportionment to a "pre-existing pattern of recurrent depression."
In her award and in her report and recommendation on the petition for reconsideration, the WCJ states clearly she reJected the
insurers' claim that Austin's depression may have been caused in part by **36 family problems. Western and Industrial have
cited no authority requiring the WCJ, the WCAB or this court to accept the AME's recommended apportionment of liability.
Liability is a legal question determined with reference to the statutory scheme-not a medical question.

The report of the AME was carefully considered in light of the entire record. Nothing more was required.
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*242 DISPOSITION

The board's decision after reconsideration is annulled and the matter is remanded for further proceedings consistent with this

opinion.

MARTIN, Acting P.J., and VARTABEDIAN, J., concur.

All Citations

l6 Cal.App.4rh227,20 Cal.Rptr.2d26,58 Cal. Comp. Cases 323

Footnotes

All statutory references are to the Labor Code unless otherwise indicated.

"The date of injury in cases of occupational diseases or cumulative injuries is that date upon which the employee hrst suffered

disability therefrom and either knew, or in the exercise of reasonable diligence should have known, that such disability was caused

by his present or prior employment." ($ 5412.)

There is no statute of limitations problem presented in this case because the WCAB's findings on the statute of limitations issue are

not challenged on appeal.

End of Dosument @ 2017 Thomson Reuters. No claim to orlginal U.S. Govcrnment Works

lil -, i'[ Alil

105



Aetna cas. & Surety co. v. workmen's comp. Appeals Bd., 35 cal.App.3d 329 (1973)
110 Cal.Rptr. 780, 38 Cal. Comp. Cases 720

35 Cal.App.3d 329
Court of Appeal, Second District, Division 3, California.

AETNA CASUALTYAND SURETY COMPANY, a corp., et al., Petitioners,

WORKMEN'S COMPENSATION APPEAIS gO;i{O of the State of California et al., Respondents.

Civ.4t66z.
I

Nov. r5, 1973.

Proceeding by compensation carriers to review an order of the Workmen's Compensation Appeals Board awarding benefits
to applicant for temporary disability. The Court of Appeal held that record contained sufficient evidence to warrant a
determination that incidents which resulted in disabiliry and need for medical treatment were of the cumulative type due to
repetitive trauma experienced by applicant throughout employment period, but that separate periods of disability occurring
within course of repetitive traumatic activities necessarily gave rise to spearate injuries, and that provisions of Labor Code
proscribing merger of specif,rc injuries and requiring a separate determination of all questions of fact in law with respect to
each injury should have been applied.

Award annulled and case remanded with directions.

Attorneys and Law Firms

**782 *330 Kendig, Stockwell & Gleason, Los Angeles, and William H. Anderson, Covina, Mansell & Giddens Zonni,
Ginocchio & Taylor, Los Angeles, for petitioners.

Franklin O. Grady and Sheldon C. St. Clair, San Francisco, for respondent Workmen's Compensation Appeals Bd.

Thompson, Talbott & Lemaster and George D. Thompson, Pomona, for respondent Alvin H. Coltharp.

Parker & Dally and John F. Parker, Pomona, for respondent Ameron, Inc.

Opinion

THE COURT:

Petitioners, Aetna Casualty and Surety Company ('Aetna'), Industrial Indemnity Company ('Industrial'), Pacific Employers
Insurance Company ('Pacific') and Argonaut Insurance Company ('Argonaut'), seek review of an order denying
reconsideration, filed by the Workmen's Compensation Appeals Board ('WCAB') on January 5, 7973, and annulment of an
award issued by the board in favor of applicant, Alvin H. Coltharp, on November 16, 1972.
*331 Applicant commenced workmen's compensation proceedings by filing five applications for adjudication of claim, all of
which alleged that he sustained back, hips and legs injuries arising out of and in the course of his employment. In one of the
applications, it was alleged that the applicant suffered a single cumulative injury during the period of his employment, and in
the remaining applications it was claimed that applicant suffered separate specific injuries in 1954, in 1966, in March of 1969
and on August 27, 1969. The pertinent substance of each application is more particularly set forth in the margin.r

With respect to the alleged specific injury claims, as set forth in **783 case Nos. 70 POM 16985, 70 POM 16986 and 69
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POM 15905 and relating to the incidents alleged to have occurred in 1966, in March of 1969 and on August 27,1969,
respectively, the WCAB ordered that the applicant take nothing upon the ground that he 'did not sustain an injury arising out
of and occurring in the course of his employment'on any of such dates. The remaining specific injury claim, designated as
case No. 70 POM 16984 and relating to the injury which was alleged to have occurred in 1954, was ordered dismissed
without prejudice on March 14,1972.

Notwithstanding the take-nothing and dismissal orders arising out of the cases involving specific injury claims, the referee
issued an award in applicant's favor in case No. 70 POM 16987, relating to his repetitive trauma claim. In an 'Opinion on
Decision' that was filed in case No. 70 POM 16987, the referee stated, in pertinent part, as follows: '. . . applicant sustained
an injury to his back for the period of employment from January 8, 1947 to August 27, 1969. Said injury arose out of and
occurred in the course of his employment.' The referee determined that, during such period, the applicant was employed as a
quality inspector at Irwindale, Califomia, by the same employer 'although the name of the *332 entity changed during this
period,' that compensation insurance coverage was supplied by Pacihc, Industrial, Aetna and Argonaut at various times
during the period of January 8,1947 through March l, 1968 and that, at all pertinent times subsequent to March l, 1968, such
insurance was supplied by Ameron, Inc. ('Ameron'), permissibly self-insured. Based upon a specific finding that disability
had 'not yet become permanent' and that '(t)his injury caused temporary disability through April 28, 1969 for which
applicant has been fully compensated, and again beginning August 27,1969 to September 20, 1972 and thereafter . . .' the
referee issued a joint and several award2 against Pacific, Industrial, Aetna, Argonaut and Ameron for 'temporary disability
indemnity of $87.50 per week, beginning August 27, 1969 to September 20, 1972, and weekly thereafter during the
continuance of temporary disability. . ..'

Subsequent to the date that the findings and award in case No. 70 POM 16987 issued, petitions for reconsideration were filed
by Aetna and Industrial on Decemb er 7 , 7972 and by Pacific and Argonaut on Decemb er 12, 1972. The primary issue raised
by the petitions for reconsideration and for review herein centers upon whether Labor Code sections 3208.1, 3208.2 and 5303
apply to the facts presented in this proceeding and, if so, whether such provisions were given proper recognition and
application by the WCAB.
Sections3208.l and320S.2wereenactedbytheLegislatureinl968andbecameoperativeonJanuaryl,1969.(Stats.1968,c.
4, 1st Ex.Sess., ss 1 and2,p.3l.) Section 5303 was amended in 1968, such amendment becoming operative on January 1,

1969. (Stats.1968, lst Ex.Sess., c. 4, s 10, p. 34.) Section 3208.1 provides as follows: 'An injury may be either: (a) 'specific,'
occurring as the result of one incident or exposure which causes disability or need for medical treatment; or (b) 'cumulative,'
occurring as repetitive mentally or physically traumatic activities extending over a period of time, the combined effect of
which causes any disability or need for medical treatment; provided, however, that the date of cumulative injury shall be the
**784 date of disability caused thereby.' *333 Section 3208.2 provides: 'When disability, need for medical treatment, or
death results from the combined effects of two or more injuries, either specific, cumulative, or both, all questions of fact and
law shall be separately determined with respect to each such injury, including, but not limited to, the apportionment between
such injuries of liability for disabilitybenefits, the cost of medical treatment, and any death benefit.'Finally, section 5303
provides as follows: 'There is but one cause of action for each injury coming within the provisions of this division. All claims
brought for medical expense, disability payments, death benefits, burial expense, liens, or any other matter arising out ofsuch
injury may, in the discretion of the appeals board, be joined in the same proceeding at any time; provided, however, that no
injury, whether specific or cumulative, shall, for any purpose whatsoever, merge into or form a part of another injury; nor
shall any award based on a cumulative injury include disability caused by any specific injury or by any other cumulative
injury causing or contributing to the existing disability, need for medical treatment or death.'l

The Legislative Committee Comment with respect to the enactment of sections 3208.1 arrd3208.2 and the amendment of
section 5303 is as follows: 'To nullify the effect upon the law of Workmen's Compensation of certain recent decisions of the
Court of Appeal and of the Supreme Court, including Dow Chemical Co. v. Workmen's Compensation Appeals Board,67
AC 488 (67 Ca1.2d483,62 Cal.Rptr. 757,432P.2d365), De Luna v. Workmen's Compensation Appeals Board,258 ACA
271 (258 Cal.App.2d 199, 65 Cal.Rptr. 421), Miller v. Workmen's Compensation Appeals Board, 258 ACA 589 (258
Cal.App.2d 490, 65 Cal.Rptr. 835), and Fruehauf Corporation v. Workmen's Compensation Appeals Board, 252 ACA 600
(Cal.App., 60 Cal.Rptr. 718) . . ..'

In urging that the award be annulled, petitioners contend that, because the incidents of March, 1969, arld August 27 , 1969,
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occurred at a time subsequent to the effective date of the new and amended legislation, the WCAB was compelled to apply
such legislation and that, had the legislation been properly applied, the determination that the applicant susiained a singte
cumulative injury to his back for the period of employment from January 8, lg47 to August 27, 1969, would not have been
warranted by the evidence. In short, the petitioners urge that since each ofthe occurrences *334 in 1969 resulted in a need for
medical treatment and in disability, the WCAB was required, pursuant to Labor Code sections 3208.I and 3208.2,10 find that
each such occurence was a separate injury to be 'separately determined' with respect to all issues and that, pursuant to
section all issues and that, pursuant to section 5303, the merger of such injuries was proscribed.

In reaching a determination that the petitions for reconsideration should be denied, the WCAB relied upon the referee's
'Report and Recommendation on Petition for Reconsideration' which, in part, provided as follows: 'The evidence
overwhelmingly supported the fact that applicant's present disability and need for further medical treatment resulted from his
entire period of employment and not from any specific injury. The applicant testified that he had numerous incidents of injury
while employed by the defendant . . .. The evidence supported the fact that applicant first started having back problems in
1948 and over the years it became gradually worse until it culminated in applicant's present disability. The specific incidents
applicant recalled and filed on were clearly an aggravation ofa pre-existing condition that started in 1948.' The **785 referee
concluded that the lay and medical evidence substantially supported the finding of 'a cumulative trauma injury.'

Given the referee's determination that the applicant sustained a cumulative injury for the period of January 8, 1947 to August
27, 7969, the initial issue with which we are confronted is whether the new and amended legislation, which became effective
on January 7,1969, is applicable in regard to an injury which the referee found to have commenced prior to the operative
date of such legislation and to have culminated in disability subsequent to that date. In State Comp. Ins. Fund v. Workmen's
Comp. App. Bd., I Cal.App.3d 812, 874, 820, 82 Cal.Rptr. 702, a matter which involved claims by a bus driver that he
sustained a specific industrial injury ot his back in February of 1962 and a cumulative industrial injury to his back from
February of 1962 to July 21,1966, the court held that sections 3208.1, 3208.2 and 5303 'have only prospective effect' and
were therefore inapplicable to the facts presented in that case. Since the claimed cumulative industrial injury involved in the
State Comp. Ins. Fund case culminated in disability prior to the operative date of the new and amended legislation, the
holding therein does not squarely apply to the facts presented in the instant proceeding.

Before stating our determination as to the applicability of the new and amended legislation, we note that, had the incidents of
March, 1969, and August 27,1969, occurred prior to the operative date of such legislation, *335 the pre-1969 law would
have supplied some theoretical basis upon which to premise a conclusion that such incidents, even if deemed to be 'specific'
injuries, could be merged into a single cumulative injury. With this proposition the petitioners appear to be in agreement. In
State Comp. Ins. Fund v. Workmen's Comp. App. Bd., Supra, I Cal.App.3d 812,817-818,82 Cal.Rptr. 102, the court
stated as follows:

'The case law prior to January 7,1969, held that a single cumulative injury could be found based upon an
employment period embracing several specif,rc work-related incidents which themselves caused time lost
from work or the need for medical ffeatment. Thus, even though a portion of the employee's ultimate
disability was established to have been caused by a specific incident within the employment period,
which was otherwise barred by the statute of limitations, the employee nevertheless could obtain full
recovery because the specific incident was deemed merged into the cumulative injury. (De Luna v.
Workmen's Comp. App. Bd., 258 Cal.App.2d 199 (65 Cal.Rptr. 421); Miller v. Workmen's Comp. App.
Bd., 258 Cal.App.2d 490 (65 Cal.Rptr. 835).) A cumulative injury could have its inception in a specific
incident followed by work-connected aggravations, exacerbations, or flare-ups of the employee's
condition as initially caused by the specihc incident, together with a series of specific incidents
superimposed upon the daily strains of continuous work. The fact that a single incident within the period
of employment exposure might itself have caused compensable disability did not Ipso facto preclude a
finding that the single incident was but a part of and merged with the entire period of employment
exposure giving rise to the cumulative injury. (Fibreboard Paper Products Corp. v. Industrial Acc. Com.,
63Ca1.2d65(45 Cal.Rptr.5,403P.2d 133).).Moreover,prioradjudicationof specificinjuriesdidnot
preclude a finding of cumulative injury during a period overlapping the specific injuries, (Dow Chemical
Co. v. Workmen's Comp. App. Bd., 67 Cal.2d483 (62 Cal.Rptr. 757,432 p.2d 365).)'
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ttl tzl 1qs567i1[standing the apparent validity of the merger concept as a part of the pre-1969 law as enunciated in De Luna v.
Workmen's Comp. App. Bd.,258 Cal.App.2d 199,65 Cal.Rptr. 421, and Miller v. Workmen's Comp. App. Bd.,258
Cal.App.2d 490,65 Cal.Rptr. 835, the law, as it then existed, was not without apparent **786 ambiguity.o Nonetheless the
court in *336 State Comp. Ins. Fund v. Workmen's Comp. App. Bd., Supra, I Cal.App.3d 812,817-820, 82 Cal.Rptr.102,
while holding that the new and amended legislation was not to be given retroactive effect, appeared to recognize that the rules
enunciated in De Luna v. Workmen's Comp. App. Bd., Supra, 258 Cal,App.2d 199, 65 Cal.Rptr. 421, ard Miller v.
Workmen's Comp. App. Bd., Supra, 258 Cal.App.2d 490, 65 Cal.Rptr. 835, correctly set forth the law as it existed prior to
the operative date of such legislation. (See Swezey, Repetitive Trauma as Industrial Injury in Califomia (1970), Supra,21
Hastings L.J. 631,640-441, frl.74.) Accordingly, we hold herein that, at least with respect to the incidents occurring prior
to January 1,7969, the rules enunciated in De Luna and Miller apply and, upon the application of such rules, conclude that
the record contains sufficient evidence to support a determination that between January 8, 1947 and the effective date of the

new and amended legislation, the applicant was subjected to a cumulative injury caused by the repetitive strains of lifting and

other heavy labor during the course of employment. (See Lundberg v. Workmen's Comp. App. Bd., 69 CaL2d 436, 439,71
Cal.Rptr. 684, 445 P.2d 300.) Some of the evidence upon which we place reliance in reaching this determination is set forth
in the margin.s

*337 lll Although, as we have seen, the new and amended legislation could not be applied retroactively to the cumulative
injury to the extent to which it had been sustained by the applicant prior to 1969 (State Comp. Ins. Fund v. Workmen's
Comp. App. Bd., Supra, I Cal.App.3d 812,820,82 Cal.Rptr. 102), it nonetheless touches upon **787 and must be held to
affect the procedural posture in the context of which that injury must be viewed in that, as of the operative date of the
legislation, the pre-1969 cumulative injury was open-ended, not having culminated in further need for medical treatment or
disability until a time subsequent to January l, 1969.u Thus, as of the operative date of such legislation, two work-related
incidents, namely, those occurring in March of 1969 and on August 27,1969, remained to take place and to give further
dimension to the pre-1969 cumulative injury.

The incident of March, 1969, is easily described-the applicant was 'stooping over' and'could not come back up.'In
connection with such occrurence, the applicant was hospitalized for approximately seven or eight days, received medication
and physiotherapy and did not retum to work until approximately April 29,1969. The incident of August 27,1969, occurred
as follows: As the applicant 'stepped around from a cat walk around the stairway posts,' he stepped in some grease and 'came
up, and went down,' landing on a guideline 'flat on . . . (his) back.' Immediately after the fa[l, the applicant felt a 'chill' and
pain in his back, 'stayed there for a few seconds,'pulled himself up and 'reported the accident' to his foreman. Although the
applicant 'got through the day,' he noticed that his back 'was stiffening up as the day progressed' and, after driving home, he
'could not get out of the car' without his wife's help. Applicant was hospitalized that night and thereafter underwent back
surgery on the fifth lumbar disc at the L5-S1 interspace. Applicant never returned to gainful employment subsequent to the
occrurence of August 27, 1969.
tal Since the record demonstrates that the applicant suffered employment-caused disability as well as a need for medical
treatment in 1969, we hold that the new and amended legislation applies in regard to the incidents which occurred subsequent
to January l, 1969. The applicable law is set forth in Ferguson v. City of Oxnard,35 Cal.Comp.Cases, 452,456 (Appeals
Board En Banc Opinion), wherein the WCAB stated that '. . . the determining factor, respecting whether or not the new
legislation *338 applies, is not the date of the employment, but the date or dates upon which the employment-caused
disability or need for treatment occurs.'

Because the new and amended legislation is pertinent to the extent noted, we must now determine whether the WCAB gave it
proper recognition and application. In this regard, we shall initially focus on the correctness of the WCAB determination that
the applicant did not suffer a 'specific' injury in 1969. Although the incidents of 1969, and particularly that which occurred
on August 27 , 1969, if examined without reference to the nature of applicant's work or to his prior medical history, might be

characterized as being specific injuries within the meaning of section 3208.1, we are of the opinion that the record contains
sufficient evidence to warrant a determination that the disability and need for medical treatment occurring subsequent to each
of such incidents was a product of the repetitive trauma experienced by applicant throughout the employment period.
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The evidence establishes that the applicant did not commence the year 1969 as a well man, but as a person who continued to
experience infirmity by reason of his history of degenerative back condition.? The incident of March, 1969, was described by
Dr. K. S. Tabacopoulos as follows: 'This **788 patient has a long history of back disability and has been intermittently
symptomatic for the last twelve years . . .. The recent alleged industrial injury appeared to be very trivial in nature, as a matter
of fact, I doubt if there has been any injury at all . . .. There was no lifting or flexion strain applied to the low back to justify
any additional injury.' Dr. Paul H. Harmon stated that on March 3,1969, the applicant suffered 'an acute exacerbation of law
back pain, which the best diagnosis is 'low back strain' . .,' that '. . . the degeneration of the lumbosacral disc, the level
which was not fused was a definite pre-existing cause for this acute back exacerbation and all others,' that the incident of
March, 1969, was caused by 'flexion and extension and body movements at work' and that an earlier laminectomy, an
'anterior Lumbar 4/5 fusion,' and 'repeated industrial episodes' culminated in the applicant's hospitalization in March of
1969.
Upon the applicant's return to work subsequent to the incident of *339 March, 1969, he was assigned 'lighter work,' but he
'still had to do some lifting,' as well as 'crawling through pipe.' Between the date that he returned to work in April of 1969

and the incident of August 27, 7969, the applicant described his condition as follows: 'Very poor. The same condition it was

before. My legs bothered me a lot. It was hard for me to get back up if I had to stoop over. . .. Regardless of everything I did,
it was aggravating on my back. '* The incident of August 27 , 1969 , was described by Dr. Jaime Contreras as being 'of a more
severe nature' and as 'the one responsible for the patient's temporary disability at this time'; however, he concluded that,
based upon the applicant's 'history of recurrent injuries with intervening complaints of low back pain,' his injuries 'should be

considered of a continuing nature during the course of his employment, and due to microtrauma during the course of his
emplol,rnent, dating back to sometime in 1950 and extending to the last injury of 1969, with damage to the disc spaces of his
lumbar spine, necessitating the surgeries and limiting the patient to sedentary work.' Dr. Harmon characterized the 'slip and
fall episode of August 27 , 1969' as 'the immediate precipitating factor that necessitated the second anterior fusion at another
space,' but also stated that the applicant 'was subjected to continuous and repeated trauma' extending over the entire
employment period and that '(t) herefore, although some observers have attributed the current disability of 69 and 70 to in
part 'pre-existing conditions', the pre-existing condition(s) were all compensable workmens (sic) compensation injuries or
back strains, Together with continuous and repetitive strains suring (sic) the years mentioned above.'(Emphasis added.)
Moreover, although Dr. Harmon stated that 'there was clear cut connection between the industrial accident of August 27 , . . .

(applicant's) hospitalization, and the subsequent need for surgery,' he nonetheless indicated that such surgery 'was on the
fifth lumbar disc, an area known to be degenerated since a prior discogram in 1967,' and that the applicant 'has had a

long-existing industrial traumata to the back, necessitating two prior operations.' Stating that the diagnosis with respect to the

incident of August 27, 1969 was 'an acute exacerbation of low back pain precipitated by slipping on the grease spot and
traumatizing the low back against an iron rail . . .,' Dr. Harmon, in reference to applicant's past history, described the
'anatomic basis' as being 'that *340 there was with these industrial episodes, a continuing and apparently progressive
deterioration of the lumbosacral disc (L5)."
**789 tsl t6l t7l Based upon the lay and medical evidence hereinabove set forth, we cannot say as a matter of law that the

temporary disability and need for medical treatment experienced by the applicant subsequent to each of the incidents in 1969

necessarily occurred as the result of'one incident or exposure,' as such terms are used in the definition ofa 'specific' injury
within the meaning of section 3208.1. In short, the evidence pertaining to the applicant's medical history sufftces to permit an

inference that the disabilities and needs for medical treatment experienced by him in 1969 were the product of repetitive
physically traumatic activities extending over a period of time. Although the incident of August 27 , 1969, involved a fall and

the application ofdirect force to the applicant's back and has been described as having precipitated the disability which the
applicant thereafter experienced, such does not necessarily preclude a determination that the incident was nonetheless
'cumulative' in nature, for the term'traumatic,'which is central to the concept of a cumulative injury as defined in section
3208.1, has been said to include 'injuries caused by application of force. These forces include blows, falls, cuts, twists or
strains which result in physical damage to the body.' (Herlick, Califomia Workmen's Compensation Law (1970) s 10.22, p.

269; see 2Hanna, California Law of Employee Injuries and Workmen's Compensation (1973 ed.) s 11.01(2Xa).) Whether an

injury, which can be said to have been caused either by the immediate application of force or by past repetitive trauma'. *341

is to be treated as specific (i.e., 'occurring as the result of one incident or exposure') or cumulative (i.e., 'occurring as

repetitive mentally or physically traumatic activities extending over a period of time') is an issue of fact to be resolved by the
WCAB and, if supported by substantial evidence, that determination is conclusive upon review. (Lab.Code, ss 5952, 5953;
Le Vesque v, Workmen's Comp. App. Bd., I Cal.3d 62'7 , 637 ,83 Cal.Rptr. 208, 463 P.2d 432.)
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tEl In view of the evidence relative to the applicant's history of recurring back problems, including particularly the June 22,
1970 report of Dr. Contreras that applicant's **790 back injuries were 'due to microtrauma during the course of his
employment, dating back to sometime in 1950 and extending to the last injury of 1969,' we hold that the WCAB was
warranted in determining that the incidents that occurred in 1969, which resulted in disability and need for medical treatment,
were of the cumulative type, even though one of them can be said to have involved the application of extemal force.

In the light of our determination that the occurrences of 1969 could be characterized as being encompassed within the
definition of a cumulative injury, we shall now determine whether the WCAB correctly applied the new and amended
legislation in finding that the applicant suffered a single cumulative injury for the period of employment. "

*342In Ferguson v. Cily of Oxnard, 35 Cal.Comp.Cases 452, 457-458, the WCAB interpreted such legislation as follows:
'Section 3208.1 of the new lawprovides for the occulrence of a separate definable injury, whether specific or cumulative,
whenever employment activity, either singly, or as here upon a repetitively traumatic basis, causes disability or the need for
medical treatment. Thus an employee will have a right of action against the employer or carrier for indemnity or medical
benefits as of the moment his employment activities have caused either disability or need for medical treatment.

'We are further persuaded that the word 'disability' used in the Section 3208.1 proviso to deflrne the 'date of cumulative
injury,' connotes Compensable disability. This is consistent with early judicial precedents defining the term 'injr.y' for the
purpose of the statute of limitations. (See (March) March v. I.A.C. ((1933)) 217 Cal.338, 19 I.A.C. 159 (18 P.2d 933);
Pacific Indem. Co. v. I.A.C. (Rotondo) ((1950)) 34 Ca1.2d726, 15 Cal.Comp.Cases 37 (214 P.2d 530).) This interpretation is
also supported by the use of the phrase 'any disability' in Section 3208.1 referring to when a Right of action for a cumulative
injury arises, as distinguished from when the statute of limitations commences to run. Accordingly, 'any disability or need for
medical treatment' may give rise to a separate cumulative injury for which an applicant may file a claim; however, the statute
of limitation will Not commence to run upon such an injury until Compensable disability has occurred.'

The opinion in Ferguson further stated that separate cumulative injuries arise under section 3208.1 where'periods of
disability and/or need for medical treatment were interspersed within the alleged course of the repetitive traumatic activities .

. ..' (35 Cal.Comp.Cases at p. 460.)
Iel In the instant case, the referee expressly found that the cumulative injury 'caused temporary disability through April 28,
1969 for which applicant has been fully compensated, and again beginning August 27,1969 to September 20, 1972 and
thereafter, for which indemnity is payable at $87.50 per week.' In light of the reasoning expressed in Ferguson v. City of
Oxnard, Supra,35 Cal.Comp.Cases 452, 457-458,460, that separate periods of disability occurring within the course of
repetitive traumatic activities necessarily give rise to separate injuries within the meaning of section 3208.1, we are of the
opinion that the referee's determination as to the existence **791 of a single cumulative injury was legally inconsistent with
his finding that the applicant suffered two distinct *343 periods of disability in 1969. Since the referee found that the
incidents of March, 1969, and August 27,1969, were not 'specific' injuries, but were instead cumulative in nature, we hold
that section 3208.1 compelled a finding that the applicant suffered more than a single cumulative injury in 1969. Given our
determination as to the existence of multiple cumulative injuries, we further hold that the referee's statement that there
existed no issue as to whether Labor Code sections 3208.2 and 5303 apply (see footnote ll, Supra) was erroneous, for
section 3208.2 applies when disability or need for medical treatment results from 'the combined effects of two or more
injuries, either specific, cumulative, or both' and the proviso to section 5303 applies in cases which involve multiple injuries.

For the reasons hereinabove set forth, the award is annulled and the cause remanded for further proceedings not inconsistent
with this opinion.

All Citations
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Footnotes

The following applications were filed: (1) On March 3, 1970 (case No. 70 POM 16984), alleging injury in 1954: 'Carrying pipe to
test . . . when dropped by follow employee'; (2) On March 3,1970 (case No. 70 POM 16985), alleging injury in 1966: Stipped and

fell on rod bett'; (3) On March 3. 1970 (case No. 70 POM 16986). alleging injury in March of 1969: 'Dressing ends of large
diameter pipe, bent over, unable to sffaighten back'; (4) On or about October 16,1969 (case No. 69 POM 15905), alleging injury
on August 27,1969:'Inspecting pipe . . . (and) fell on a walk in plant'; and (5) On March 3,1970 (case No. 70 POM 16987),
alleging injury from January 1,1954, to and including August 27,1969, by reason of'repetitive trauma to the back, hips and legs
from continuous bending, Iifting and stress occuring (sic) in the course of employment. '

The period of injury w'ith respect to the claim in case No. 70 POM 16987 was subsequently amended to read from January of 1947
of August 27 , 1969.

The award was adjusted by reason of unemployment compensation disability benefits that had been paid by the Department of
Human Resources Development and also made provision for further medical treatment and for reimbursement for the expense of
self-procured medical treatment and medical legal costs.
In addition, the referee ordered that, 'subject to the right of reimbursement from the co-defendants,' Ameron was primarily
responsible for satisfaction of the award and that issues relating to, among other things, permanent disability and apportionment
between carriers were taken offcalendar subject to being reset upon request ofany ofthe parties.

The proviso set forth in section 5303 was added by the Legislanrre in 1968. (See Historical Note, which accompanies the recitation
of section 5303 in the Labor Code; see also, Swezey, Repetitive Trauma as Industrial Injury in Califomia (1970) 2l Hastings L.J.
631,640.)

For a discussion of certain of the apparent inconsistencies in the law as it existed prior to January l, 1969, see Chavez v.

Workmen's Comp. App. Bd., 31 Cal.App.3d 5, 8-9, 13-14, 106 Cal.Rptr. 853, and particularly footnotes 2 and 8 of that
opinion; Swezey, Repetitive Trauma as Industrial Injury in Califomia (1970), Supra,2l Hastings L.J.631,639-442;Basile,
Judicial Philanthropy Curbed: A New Statutory Scheme for Cumulative Injury Awards (1968),9 Santa Clara Lawyer 156,
157-162; Herlick, Califomia Workmen's Compensation Law (1970), pp.6-7.

The applicant testified that, at the time be commenced his employment in January of 1947, his back, hips and legs were in
'excellent condition' and that his employment then involved 'heavy labor,' such an'lifting heavy sheets ofsteel, handling heavy
pipe by hand.' The applicant also testified that in or about 1952 or 1953 he worked with 5,000 pound pipe which was placed on
racks that he rolled and that, at times, he would push heavy pipe uphill, resulting in strain to his back, would manually lift loads in
excess of a hundred pounds and would climb through small pipe which he described as being 'strenuous' to his back. Prior to 1952
or 1953, applicant experienced episodes wherein, after stooping over, he 'couldn't come up' without pulling himself. Applicant
testified that 'throughout the years since I 948' he had experienced back problems and had difficulty straightening up.
In addition to applicant's testimony, medical evidence substantiated the existence of a cumulative injury during the pre-1969
period of employment. Reports of Dr. Jaime Contreras, dated June 22, 1970, and May 4, 1972, showed that the applicant had 'a
history of recurrent low back pain' and'sustained a continued type of trauma in the course of his employment, dating back to
1950'; that the recurrent episodes of back pain were diagnosed at various times as 'acute disc' and 'acute back'; that surgical
procedures were performed on applicant's back; and that he was hospitalized and missed work on various occasions by reason of
his back difficulties. Dr. Contreras' views were substantially confirmed by Dr. Paul H. Harmon who, in a report dated November
23,1970, stated that, at least as of 1962, the applicant 'continued having recurring back pain, punctuated and brought about by
stresses of lifting'; that in January of 1965 an anterior discectomy and fusion was performed at the L4 and L5 levels; and that in
January of 1967 a diagnosis was made of'disc degeneration' at the L5 and 51 space and the applicant was 'advised not to do any
heavy lifting.' The views of Dr. Harmon were summarized as follows: '(T)he patient had . . . numerous flexion strains of the low
back, with and without the back loaded . . .. The picture therefore, was that of loading the back, and of the excessive strain on it
which extended over a period of the entire amount covered, i.e. certainly from 1954, consistently through 1958. This, in other
words, means that this patient was subjected to continuous and repeated trauma.'

For an historical discussion of the statutory and decisional law relating to the date upon which an occupational injury is said to
occur, see Swezey, Repetitive Trauma as Industrial Injury in Califomia (1970), Supra,21 Hastings L.J.631,635---638.

The applicant testified that from the time he returned to work in 1967 until the incident of March, 1969, the condition of hi s back
was '(n)ot good,' that he 'could hardly get out ofbed in the morning,' that he 'couldn't straighten' and that, during such period of

'$'[ $] f. *\'.r.'
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time, he wore a back brace.

These difficulties were the same as, or at least similar to, those experienced by the applicant prior to 1969, his testimony being that
throughout the years subsequent to 1948 he suffered pains connected with certain types of activities and had difficulty
straightening up.

Although subsequent to the incident of August 27 , 1969 the applicant's disc, at the L5-S I level, was described as being 'severely
degenerated,' such was not an entirely new phenomenon, for the applicant had had a previous laminectomy at the L5-Sl level,
had experienced '(c)onsiderable tenderness' at that level in 1959, and there had been a diagnosis in l96l of'Degenerative disc
disease, L5-S1, right.'Dr. M. Ray Rogers, in a consultation report of July 23, 1971, stated that the applicant's problem was
characterized as that of'an interactable low back and left leg pain since an industrial injury in 8--69. Prior to that he had a similar
problem but it had not been as intractable or as severe as it is at present.'

In State Comp. Ins. Fund v. Workmen's Comp. App. Bd., Supra, I Cal.App.3d 812, at p. 819, 82 Cal.Rptr. l02,atp. 107, the court
stated as follows: 'If the specif,rc incident was merely one of the contributing components of the cumulative result, a claim for the
resultant disability or need for medical treatment was timely filed, pursuant to Labor Code section 5412 if the applicant filed within
one year after he knew or should have known that the injury was industrially caused. If the incident in February 1962 alone was the
cause ofthe temporary disability, Labor Code section 541 I would apply to bar the claim one year after the date ofthe incident. For
purposes of the statute of limitations, it follows that the critical finding is not that there was a specific injury, but whether the
temporary disability and need for medical treatment occurring in the course of the overall, cumulative period of injury was caused
solely by the specific incident.'
Since section 5412, rather than section 541 l, has been held to be the applicable statute of limitations in cases involving cumulative
injuries under the new and amended legislation (Chavez v. Workmen's Comp. App. Bd., Supra, 3l Cal.App.3d 5, l0-l l, 14, 106
Cal.Rptr. 853; see Fruehauf Corp. v. Workmen's Comp. App. Bd., 68 Cal.2d 569, 68 Cal.Rptr. 164,440P,2d236), we construe the
immediately preceding, quoted language appearing in State Comp. Ins. Fund v. Workmen's Comp. App. Bd., Supra, I Cal.App.3d
812, 819, 82 Cal.Rptr. 102, to permit the inference that where temporary disability and need for medical treatment occurring in the
course of an overall period of cumulative injury was not caused solely by a specific injury, the resultant injury may be
characterized as being cumulative in nature.

In commenting on the applicability of the new and amended legislation, the referee, in his 'Report and Recommendation on
Petition for Reconsideration,' stated as follows: 'It is a question offact whether or not applicant sustained specific injuries in 1966,
March, 1969 or on August 27,1969 to be decided by the trier of fact and the facts and evidence substantially support the finding
that these were aggravations of his pre-existing condition and not specific injuries; therefore there is no issue of whether Labor
Code 3208.2 or 5303 apply. In order for the code section, effective after January 1,1969, prohibiting merger ofspecific injuries in
to a cumulative trauma injury would (sic) apply, there would first have to be the evidence to support the finding that applicant did,
in fact, sustain specific injuries after the effective date ofthis code section.'

End of Document tO 2017 Thomson Reuters No claim to onsmal U.S. Govemment Works
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COLINTf OF LOS ANGELES, petitioner,

WORKERS' COM PENSATION APP EALS BLARD and JOHN BARNETT, Respondents.
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No appearance for Respondent Workers' Compensation Appeals Board.

WCAB Panel: Caplane, Cuneo, and Brass.

WCJ: Gail Babcock.

*1 Summary
In March 1994, Applicant John Barnett injured his back in the course of his employment as a deputy sheriff for Defendant
County of Los Angeles; he subsequently received a permanent disability awarA of jt percent. eppfcant continued working
in his same job' and more than 10 years later, he filed another claim agiinst Defendant for cumulative trauma to his lumbar
spine between 1994 and 2005.

After hial on the matter, the workers' compensation judge (wCJ) issued her amended findings and award, in which she
concluded that Applicant was entitled to an unapportioned award of 24 percent permanent disability for ihe cumulative
industrial injury. In the accompanying opinion on decision, the WCJ explained ttrai the prior award was based on the 1997
permanent disability rating schedule, which measured the ability to compete in the opln labor market, while the current
injury was based on the AMA Guides to Evaluation of Permaneni Impairmlnt, 5th edition (AMA Guides, or 2005 schedule),
which focuses on impairment to daily living activities. Reasoning thai "[t]he bases for the schedules are different,,, the judge
also pointed out that the agreed medical examiner in this case, or. John Greenfield, had given deposition testimony that he
had " 'no way of comparing' " an impairment rating under the 2005 schedule with a aisaUitity rating under in" 1q7gl
schedule. Thus, for purposes of apportionment under Labor Code section 4664 (employer liabli only Tor percentage of
permanent disability directly caused by industrial injury; presumption of prior AisaUlfity where employee received prior
permanent disability award), the WCJ concluded that Defendant had not provin an overlap betrveen the twl injuries based on
substantial medical evidence.

Defendant filed a petition for reconsideration, in which it contended that the WCJ had erred in failing to apply apportionrnent
under Labor Code section 4664 by subtracting the previous permanent disability award from the current one. Because section
4660(a) requires consideration of future diminished 9d"g capacity when determining the level of permanent disability,
Defendant claimed that "the ability to compare 'disabitities witn impairment' or 'apple"s to oranges, upp"u., built into the
determination of the percentages of permanent disability arrived ut *h"n the AMA Guides is emptoyeO.,, As to Dr.
G-reenfield's deposition testimony, Defendant asserted that a doctor's testimony is neither necessary nor relevant on the issue
of apportionment under sectian 4664. Applicant, in his answer to the reconsidlration petition, countered that per Kopping v.
Workers' Comp. Appeals Bd. (2006) 142 Cal.App._lth !ogg,48 Cal.Rptr.3d 618, 7l 

'Cal. 
Comp. Cases 122i, the e'mployer

must prove the existence of a previous permanent disability award, as well as the extent of the overlap between the prif r and
current disabilities, in order to establish apportionment under section 4664. Applicant also argued that the recent panel
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decision in Minvielle v. County of Contra Costa (2008) 36 Cal. Wkrs. Comp. Rptr. 199 (rescinding judge,s decision that
subtracted prior permanent disability award from present disability where different schedules were used for two injuries)
supported the WCJ's decision here.

*J The Workers' Compensation Appeals Board (WCAB) granted reconsideration and, in its subsequent opinion and decision
after reconsideration, affirmed the WCJ's amended findings and award. Citng Kopping and, Minvielle. the board reasoned
that Defendant had the burden of proving overlap before ipportionment undei Labor Code section 4664 applied. per State
Compensationlns.Fund.v.IndustrialAcc.Com.(Hutchinson) (1963) 59Ca1.2d45,27Ca1.Rptr.702,377p.2d902,28Ca1.
Comp. Cases 20, the board continued, the employer could not establish that there was an or.riup simply by showing that the
two injuries affected the same body part, "because the issue of overlap requires a consideration of the factors of disability or
work limitations resulting from the two injuries, not merely the body part injured." Thus, the WCAB found that ,.it is not
appropriate under section 4664 to simply subtract the percentage of permanent disability previously awarded,, where different
schedules were used to calculate permanent disability for the rwo injuries. Here, the board concluded,

"We agree with the WCJ's conclusion that defendant failed to prove a basis for apportionment under section 4664 because
it failed to prove overlap. Moreover, we find that the opinion of Dr. G.""nfield makes it clear that such a showing cannot
be made in this case because, as he testified, impairment is completely different than disabilify and there is no-way to
compare an impairment rating with a disability rating.,,

Deferrdant then filed a petition for a writ of review, in which it maintained that application of the Kopping doctrine in cases
involving the AMA Guides was inconsistent with the legislative intent of SS 899. Applicant unr*i..J the writ petition,
essentially repeating his previous arguments. In a reply to Applicant's answer, Defendani insisted that the Legislatuie could
not have intended to eliminate apportionment to all pre-2005 awards in new cases, which would be thi result of an
apportionment rule requiring conversion of disability under the old schedule to impairment under the AMA Guides; because
SB 899 did not spell out a new method of apportionment in cases where a previous award was calculated under a different
schedule, Defendant contended that the subtraction method was still appropriate.

The Court of Appeal denied the writ petition on January 5, 2010.

End ofDocument O 2017 Thomson Rcuters. No clarm to orginal U.S, Govemment Works
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Court of Appeal, Second District, Division 4, California.

STATE COMPENSATION INSURANCE FUND, petitioner,
v.

WORKERS' COMPENSATION APP EALS BOARD, Respondent;
California Insurance Guarantee Association, Real party in Interest.

No. 8169zrr.
I

Jlunez4,zoo4.
I

As Modified July zo, zoo4.

Synopsis
Background: The Workers' Compensation Appeals Board (WCAB), No. VNO 374266, affirmed an award in favor of
claimant, finding the date of cumulative trauma injury was the first day of compensable temporary disability. Insurer
contended the legal date of injury was some I I months before, when her treating physician priscribed a splint and she
returned to modified work duties. Insurer petitioned for review.

[Holding:] The Court of Appeal, Epstein, Acting P.J., held that the date of claimant's injury was the date upon which her
employment activities caused compensable disability, either compensable temporary disaUitity or perrnanent disability, and
medical treatment alone was not disability, but could be evidence of compensable permanent disabitity, as might a need for
modified work, which were questions of fact.

Annulled and remanded.

Attorneys and Law Firms

**794 *1000 Richard A. Krimen, Robert w. Daneri, and Don E. clark, for petitioner.

No appearance for Respondent Workers' Compensation Appeals Board.

Griffin & Grifhn, Sybil R. Zanger; Guilford Steiner Sarvas & Carbonara and Richard E. Guilford, Santa Ana, for Respondent
California Insurance Guarantee Association.

Opinion

EPSTEIN, Acting P.J.

State Compensation Insurance Fund (State Fund) seeks review of an order of the Workers' Compensation Appeals Board (the*1001 Board). The order denied the State Fund's petition for reconsideration and, instead, aifirmed an award in favor of
Monica Rodarte finding the date of cumulative trauma injury was the first day of compensable temporary disability and
placing all liability on State Fund pursuant to Labor Code ieciion 5500.5., State Fund contends the legal daie of injury was
some ll months before,_when her treating physician prescribed a splint and_she retumed to.modiired wort a#e.. fne
Uil'iil.Sr\T
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Board's opinion masks the true issue, which is whether permanent disability can satis$, section 5412.2 We hold that it can.
We shall annul the Board's order and remand for further proceedings consistent with thii opinion.

FACTUAL AND PROCEDURAL SUMMARY'
The facts are undisputed. Monica Rodarte sustained work-related carpal tunnel **795 and tendinitis in her right upper
extremity while employed as an assembler at a sound equipment manufacturing plant from 1995 through August 8, 1998.
Although she worked continuously at one company, Acoustic Authority, she was actually employed by two different
temporary placement agencies-Apple One for the period April 1995 to February 28,1998, and Temptrak for the period
March l, 1998 to August 7, 1998. Apple One's insurer is in liquidation and the claims are administered by California
Insurance Guarantee Association (CIGA). Temptrak was covered by State Fund.

Rodarte obtained medical care consisting of antiinflammatory medication, a wrist splint/brace and physical therapy beginning
October 3, 1997. The treating physician permitted her to return to modified work. Rodarte fitid a claim for benefits in
October 1997.

Acoustic Authority's supervisors accommodated Rodarte's injury and she continued working in modihed positions at full
salary, but without the *1002 manager's knowledge of her injury. On August 7, lgg8, when the -aniger discovered
Rodarte's injury, she was terminated because she could not do the job for which she was hired.. Rodarte teitified that she
would have continued working had she not been terminated.

Rodarte underwent surgery. She was considered permanent and stationary by an agreed medical evaluator as of May 31,
2000. The agreed medical evaluator found a single continuous trauma during the entire employment period, from April 4,
1995 until Rodarte stopped working in August 1998.

The workers' compensation judge found the date of injury to be August 7,lgg7 to August 7,1gg8 (the year preceding her
termination) and that Rodarte had a permanent disability rating of 27 percent. CIGA was dismissed and Stite Fund was
ordered to pay the entire award.' The judge ruled that filing the claim established the requisite knowledge for section 5412.

State Fund petitioned for reconsideration, contending the date of injury was incorrect. It pointed out that Rodarte had filed a
claim form in October 1997, when she received splints and was placed on modified duty. thus, State Fund asserts that in
October 1997 disability and knowledge of work-relatedness coincided. Therefore, State Fund contends, pursuant to sections
5412 and 5500.5, the correct date of injury should be October I 996 to October 1997 . That entire period precedes State Fund's
coverage and falls wholly during CIGA's coverage.

The Board disagreed, holding that "disability" means compensable temporary disabiliry; that is, time lost from work, citing
County of Los Angeles v, Workers' Comp. Appeals Bd. (Gregg) (1982) 47 Cal.Comp.Cases 1215 and, Christians v. Caiifornii
Cas. Indem. Exch. (1975) 3 Cal. Workers' Comp. Rptr. I14. On that basis, the Board concluded that Rodarte wls not
temporarily disabled until after she left employment on August 7, lggg.

**796 lrl I2l Section 5405 provides that proceedings for benefits must commence within one year of the date of injury. Cases
interpreting section 5412 for statute of limitations purposes hold that the date of injury is thl date upon which empioyment
activities cause compensable disability, and the statute of limitations does not begin to run until the iast day of emptoyment
exposure to such activities, or the compensable disability caused by such activities, whichever is later. ($ 5al2; itoik", u.
Lf/orkmen's Comp. Appeals Bd. (1974) 36 Cal.App.3 d 698, 706,1 1 t Cal.Rptr . 766; Beveridge v. Industrial Acc. *1003 Com.
(1959) 175 Cal.App.zd592,346P.2d545;Fergusonv. Cityof Oxnard (1970) 35 Cal.Comp.Cases452 (enbanc).)Although
there is no compensable temporary disability until the worker suffers wage loss (Herre)a v. Workmin's Coip.,lpp. Ad.
(GoletaLemonAssn.)(1969)71 Ca1.2d254,257,78Cal.Rptr.497,455P.,d425),wagelossisnotrequiredfoian'injured
w91ke1to be entitled to permanent disability compensation . (See Dept. of Motor Vehiclei v. Indus. Acc. Com, (Dinan) (i939)
14 Cal.2d 189, 93 P.2dl31; see Smith v. Industrial Acc. Com. (1955) 44 Ca1.2d364,36j,282p.2d64.)
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DISCUSSION

Since the facts are not in dispute, the question is one oflaw and the standard ofreview is de novo. (Reinert v. Industrial Acc.
Com. (1956) 46 Cal.2d 349, 358, 294 P.2d 7 13.)

Relying on Chavirq v firgrkers' Comp. Appeals Bd. (1991) 235 Cal.App .3d 463, 474,286 Cal.Rptr. 600, State Fund argues
that disability is not limited to temporary disability but includes permanent disability and does not require time lost from
work. Altematively, State Fund contends that if lost time is required, modified work accommodating tire injury should be
considered sufficient disability because Rodarte would have been entitled to temporary disability compinsation ilshe had not
been given the opportunity to accommodate her injury by modifuing her work duties.

CIGA argues that Chavirq is distinguishable because it does not consider the definition of disability in section 5412.Instead,
this case concerns the dehciency in the definition of permanent disability in the California Code of itegulations provision that
governs progressive occupational diseases such as asbestosis. It does not concern cumulative trauma inJuries.

At oral argument, CIGA's attomey asserted that Rodarte did not have knowledge of disability as required by section 5412.
The workers' compensation judge found the knowledge requirement was satisfied when Rodarte filed the claim.
Furthermore, CIGA conceded in its answer to the petition that Rodarte knew the injury was work related. There is
requirement that the degree of disabilify be known. The point is a moot issue in this case.

I

131 Disability includes both lemporary disability and permanent disability. (Chavira v. Workers' Comp. Appeals Bd., supra,
23f Cal.App.3datp. 474,286 Cal.Rptr.600;see alsoJ.T. Thorp,Inc. v. Lvorkers'Comp. AppeaU oa.lSSi1l53 Cal.App.3d
327 ,200 Cal.Rptr. 219.) *lf 'disability' were construed as *1004 meaning only temporary disability, an employee who knew
he [or she] had permanent disability could indefinitely delay in filing tir 1or her] appiication for workeis,'compensation
benefits. We do not believe the Legislature intended such a result." (Chavira, supra, atp-. 474,286 Cal.Rptr. 600.)

Chavira also discussed the regulatory definition of ratable subjective permanent **797 disability. (Chavira, atp.463,2g6
Cal.Rptr. 600.) The court held that a physician's description that the employee had. mild restrictivi ventilatory defect was not
ratable permanent disability.6 Consequently, there was no compensable permanent disability sufficient for section 5412. The
primary concern of the court was the definition of "disability" ai used iniection 5412. Ratable permanent disability meets the
requirement. Although the injury in Chavira was a progressive occupational disease, thi same reasoning applies to
cumulative injury. (Chnez v. Vl/orkmen's Comp. Appeals Bd. (1973) 3l Ca1.App.3d 5, 106 ial.Rptr. g53.)

II

Some Board decisions have based the date of injury under section 5412 on compensable permanent disability. But on
occasion, the Board has expressed the view that only temporary disability, that is comiensable wage loss, would suffice. That
was the position it expressed in this case. The Board's inconsistency is apparent in a series of deciions involving cumulative
hearing loss, two of which are the very decisions relied on by the Bbard ln this case: Gregg and, Christiqns requied lost time
as a basis for finding compensable disability for the cumrrlative hearing loss injuries. Builackey v. Workers' 

-Co*p. 
Appeals

Bd. (1987) 52 Cal'Comp.Cases 350 and Deaver v. Neilsen-Nickels Ci. (198i) l6 Cal. Workeis' Comp. Rptr. li9, did not
impose that requirement' In Lackey and Deaver, the Board held thai gradual onset of hearing loss known to be an
employment-related disability was sufltcient to start the statute of limitations running, even though there is no lost time from
work' In other words, Gregg and Christians required compensable temporary disability, bfi beaver and, Lackey did not,
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ral when the issue is not simply application of section 54lz for statute of limitations purposes but rather apportionment of

liability pursuant to section sso'0.s, irr. Board has further confused the issue by apportioning liability based on when the right

to file a craim accrues under section 320g.1, and ignoring the disabrljty requiiemint of seciion 5412'? (See American Bridge

Co. v. Workers, Comp. ipp"ol, Bd. (lgg5) 60 C;l.Co;p.Cases 869 iOate of injury was when need for medical treatment

arosel; and Trayelers propery) Casualty u. l4torkers' Comp Appeals Bd (lqri7i1 (ZOOO) 65 Cal'Comp'Cases 884 [finding

need for treafnent constituted cumulative injury' citing section 3208'1]')

But on facts similar to those in the present case, in Allianz Ins. Group v. Workers' Comp. Appeals Bd' (Hinoiosa ) (1994) 64

cal.comp.cases g3, the Board found a date of injury based on permanent **798 disabitity to trave occurred when the injured

worker sought medical treatment for carpal tunnel syndro*. uod was supplied with wrisi splints to wear at work' The Board

noted that the employee had suffered from the .ondition for one and one-half years without missing any work time' It cited

Zenith Ins. co. v. workers'comp. Appeals Bd. (1998) 63 Cal.comp.cases 495, which recorded a similar result citing

Chavira.

tst We conclude that the date of injury under section 5500.5 requires compensable temporary disability or permanent

disability.

IV

16r Because actual wage loss is required for temporary disatility, modified work alone is not a sufficient basis for

compensable temporarydisability. But, a modification may indicate a permanent impairment of earning capacity' especially

if the worker is never able to retum to the original job duties. (see Allianz Ins. Grottp v. workers' comp. Appeals Bd', supra'

64 Cal.comp.cases 83; see also Zenith Ins. co. ,.'workers' comp. Appeals Bd., supra,63 Cal'comp'cases 495')

state compensation lns. Fund v. workers'comp. Appeals Bd., 119 Cal'App'4th 998"'

1a cal.Rptr.3d ?93, 69 Cal. Comp. casei 57g' o4ca)' oaity op'"berv' 6486"'

finding instead that permanent disability was sufficient'

V

r7r In summary, we conclude that either compensable temporary disability or pernanent disability is required to satisff

section 5412. Medical *1006 treatment alone is not disability, butit may be ividence of compensable permanent disability, as

may a need for splints and modified work. These ur" qr"riiom for the trier of fact to determine and may require expert

medical opinion.

Here, the agreed medical evaluator did not address whether permanent disability existed prior to the last date of employment'

He should be given the opportunity to do so on remand'

DISPOSITION

We annul the Board's order and remand for further proceedings consistent with this opinion
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We concur: HASTINGS and CURRY, JJ'
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Footnotes

r Section 5500.5, subdivision (a) provides that liability for occupational disease or cumulative injury claims shall be limited to those

employers who employed the employee ouring trrl period of one year "[i]mmediately preceding either the date of injury' as

determined prrrrrruni to Section 54i2, or the lasidate on which the employee was employed in an occupation exposing him or her

to the hazards of the occupational disease or cumulative injury, whichever occurs first'"

All further statutory ,"f..","", are to the Labor Code unless otherwise noted.

2 section 5412 provides that..[t]he date ofinjury in cases ofoccupational diseases or cumulative injuries is that date upon which the

employee first suffered disability therefrom and either knew, oi in the exercise of reasonable diligence should have known' that

suci disability was caused by his present or prior employment'"

3 The Board,s record of proceedings was destroyed in accordance withcalifomia code of Regulations, title 8, section 10758' which

permits destruction of files more than frr. vL., from the filing of the case-opening document. The parties have agreed that the

exhibits attached to the briefs filed with the court substantially recreate the record and that we may render our decision based on

those exhibits.

a No issues regarding the termination are raised on this review'

s Even though cIGA covered some of the period, it was relieved of liability on the ground that this is a single cumulative injury and

there is other insurance available. (Ins.code, b rool.r, subd. (cX9); Iidustrial-IndemniD' co. v. ll/orkers' comp' Appeals Bd'

(Garcia) (1997) 60 Cal'App.4th 548,70 Cal'Rptr'2d 295')

6 ..Evaluation of Industrial Disabilityi by Packard Thurber, Second Edition, Oxford University Press, New York, 1960' (See

Cal.Code Regs., tit. g, $$ 9725, 9727.) Section 9727, subdivision 4 provides: "The terms shown below are presumed to mean the

following: tfl1 4. e, iini*oi(mildj pain would constitute an annoyance, but causing no handicap in the perfonnance of the

particulai activity, would be considered as nonratable permanent disability."

j Adistinction is drawn between the time that the right to file a claim accrues and the time when it is barred. Under section 3208'l'

ar1, disability or need for medical treatment .uy gir" rise to a separate cumulative injury for which an applicant may file a claim'

but the statute of limitations does not .o111.n.n". io *n opon su.h un injury until compensable disability has occurred' (Hooker v'

Workmen's Comp. Appeals Bd., supra,36 Cal'App'3d atp' 706' 1 1 I Cal'Rptr' 766')

@ 2017 Thomson Rcuters No clarm to origrnal U S' Covernment Wotks
End of Document
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Opinion

HAERLE, J.

*1540 Diane Benson (Benson) seeks review of the en banc opinion and decision after reconsideration of the workers'

Compensation Appeals Board (Board) ttut grunteJter a total of $49,210, in two separate awards' based on a determination

that two **169 industrial injuries to her neck each caused 31 percent permanent aisa^uitity. Benson contends she is entitled to

a single award of $6i ,;ri.;ibecause she suffers a combined p"r.ur*-Jirability from both injuries of 62 percent' Having

previously granted n"rror;, p.tition for u *rit oir"uiew, we now affirm the decision of the Board'

I. FACTUAL AND PROCEDURAL BACKGROUND

Benson began work as a file clerk for respondent permanente Medical Group (Permanente) in April 1992' Benson's job

required her to stand essentiaily a[ day, 
"*""pi 

r- some brief periods of sitting, and it required repetitive neck and upper

extremity motion. On lrrr. 3, iOO3, rt " 
,urtuinJ un in;oty to her neck while reaching up over her head and pulling out a

plastic bin to file u ,tru.t,-ut *trich point ,n" f"tt u pul"ln her neck'.The next day, she went to work' but her neck hurt even

more. she was initially diagnosed with neck u.uin una put on light duty' on July 15, 2003' 
-Benson 

was placed on temporary

total disability and did noireturn to work thereafter. ln Norr"mb"r 2003, she fil"d'un application for adjudication of claim

alleging a specific injury on June 3, 2003. Benson eventually underwent a three-level fusion of the cervical spine'

rrr on September26,2005, Benson was examined by Joseph lzzo,M'D.', Yh" 
*^ 

Tlliq-?.: 
* agreed medical examiner

(AME). In his report, Dr.lzzoconcluded that Benson had aitually sustained two separate injuries to her neck-the specific

injury on June 3,2003, and a cumulative,.uunlu in.jury throughJun-e 3,2oo3.Dr'Izzo also concluded that Benson,s injuries

both became perrnanent and stationary on Septembe, ie ,zooi.Dr.lzzo apportioned halfof Benson's permanent disability to

cumurative trauma through June 3, 2003, and iratrto tne'specific injury orion" 3,2003-'Dr.rzzo *1541 concluded there was

no basis for apportion-#t to nonindustrial factors. Benson later fi1ed a second claim for the cumulative trauma injury'

It is undisputed that Benson,s combined permanent disability rating is 62 percent, after adj^ustment for age and occupation' At

trial before the workers' compensation judge (wcJ), Permanente argued that the 2004-workers' compensation reform

legisration, enacted as Senate sit No. see lzoo:)zooi n"g. Sess.),'abrlgated wirkinsonv. workers'compensation Appeals

Bd. (tg.,j) l9 cal.3d 491, 13g cal.Rptr. 696,564p.2d 848 (wilkinson )ind necessitated two separate awards of 31 percent

permanent disability. Benson urged that wilkinsonhad survived Senate Bill No. 899 and argued for the imposition of a single

award based on a combined rating of 62 perceni p"r-ur*, disability. The wcJ issued her findings and award' which applied

Wilkinsonand issued 
" 

ri"gf" awlrd of $^67 ,0rci5 based on the combined permanent disability rating'

permanente filed a petition for reconsideration, which the Board granted' Thereafter' the Board issued an en banc opinion and

decision after reconsideration, wherein u *uio.ity oithe Board i'eld that "the rule **170 in wilkinson is not consistent with

the new requirement that apportionment be bared o.r causation and, therefore, wilkinson is no longer generally applicable'

Rather, we now must determine and uppo.tiorlo ihe cause of disability for each industrial injury'"' Applying its holding' the

Board concluded that,,[b]ased upon the AME',s determination that each of [Benson's] two injuries was equally responsible

for her current level of permanent disability, she is entitled to receive u ,"pu*t" award of 3 1 percent permanent disability for

each injury.,,The Board amendedthe wcJ's findings and awardto provide fortwo *1542 separate awards of $24'605 each'

based on two separate ratings of 3l percent f..."un.nt disability. The Board's two awards entitle Benson to a total of

s4g,z\o,with each award payable at $1g5 pe. ,i"ek for 133 weeks. The wcJ's combined award entitled Benson to a total of

$67,016.25, payable at $1g5 per week for 362.25 weeks. The difference is caused by the non-linear benefit schedule' which

more generously compensat", .no.. severe disabi lities. (Brodie, supra, 40 Cal'4th at p' l32l & fn' 5' 57 Cal'Rptr'3 d 644' 156

p.3d 1100; Lab.code, $ 4653 [number of weeks of indemnity increases in proportionlo percentage of permanent disability]')

\f'rl'\ lt.AhY
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one commissioner dissented, arguing that Senate Bill No. 899 did not impact wilkinson and,. altematively, that substantial

evidence did not support a finding that any permanent disability *u, .uur"i by Benson's cumulative injury' This petition for

a writ of review followed.

II. DISCUSSION

r2t Benson maintains that the Board erred by: (l) holding that the repeal of former Labor code section 4750 (repealed by

Stats.2004, ch.34, $ 37),0 and enactment of new secti6ns 4663 aid 4664, abrogated the Wilkinson doctrine and/or (2)

applying sections 4663 and 4664 to require apportionment between two simultaneous industrial injuries's For the reasons

discussed below, we conclude that Senate Bi[ N;. 899 supersed ed the wilkinson doctrine and that current sections 4663 and

4664 requireapportionment to each distinct industrial injury causing a permanent disability'u

**17I A. STANDARD OF REVIEW
Irl I4l Isl When a workers, compensation decision rests on the Board's erroneous interpretation of the law, the reviewing court

will annul the decision. *lS-43 (Save Mart Stores v. Workers' Comp Appeals Bd. (1992) 3 Cal'App'4th 720' 723' 4

Cal.Rptr.2d 597.) The Board's conclusions on questions of law *. ."ri"*J de novo. (Barnes v' Workers' Comp' Appeals

Bd. (zoo1)23 Cat.4th679,685,97 Cal.Rptr.Zie:f.,z P.3d 1180; Kuykendallv. Workers'9o*p.Appeals Bd' (20.00)79

Cal.App.4th 396,402,94 Cal.Rptr.2d 130.) When the reviewing court ii asked to interpret and apply a statute to undisputed

facts, the review is de novo. lWiight v. Bev:erly Fabrics, Inc. (2002) 95 Cal.App.4th346,352,ll5 Cal'Rptr'2d 503')

16l when interpreting a statute, the reviewing court's purpose is to effectuate the Legislature's intent. (DuBois v' workers'

comp. Appeals Bd. (t9g3)5 Cal.4th 3g2,3g7,20 CalRpir.2d 523,853 P.2d 978.) "ln construing a statute, [the court's] first

task is to look to the language of the statute itself. [citation.] when the language is clear and there is no uncertainty as to the

legislative intent, [the co"urt"should] look no furthei and simply enforce the statute according to its terms' [citations']" (1d' at

pp. 3g7-3gg, 20 cal.Rptr.Zd 523, g53 P.2d g78.) "' "lf possible,_significance should be given to every word' phrase,

sentence and part of an act in pursuance of the legislative purpose." [Citation.] '.' "When used in a statute [words] must be

construed in context, keeping in mind the natuie and otvious purpose of the statute where they appear'" [Citations']

Moreover, the various parts of a statutory enactment must be harmonized by considering the particular clause or section in

the context of the statu6ry framework as a whole. [Citations.]' " (Id. atp. 388, 20 Cal.Rptr'2d 523, 853 P'2d978')

t7t IEt If the statutory language is susceptible of more than one reasonable interpretation, the courts look to "extrinsic aids,

including the ostensible objects to be achieved, the evils to be remedied, the legislative history, public policy,

contemporaneous administrative construction, and the statutory scheme of which the statute is a part. [Citations.]" (People v'

woodhead (1gg7) 43 Cal.3d 1002, 1008, 239 Cal.Rptr. 656,741 P_.zd 154.) "In interpreting the workers' compensation

statutes, [the court] give[s] great weight to the construction of the [Board], unless it is clearly erroneous or unauthorized'

[Citation.],, (Hona,*uelli.frork"rr'Cimp. Appeals Bd. (2005) 35C;l.4th i4,34,24 Cal.Rptr.3d 179, 105 P'3d544; accord'

Brodie, supra, 40 Cal.4th at p. 1331, 57 Cal.Rptr.3l aiq,156 P.3d 1100.) On the other hand, the workers' compensation

statutes ,.shall be liberally construed by the courts with the purpose of extending their benefits for the protection of persons

injured in the course of their employment." ($ 3202.)

B.INDUSTRIAL INJURY AND PERMANENT DISABILITY
tel Section 320g defines,,injury" as "any injury or disease arising out of the employment'..." under section 3208'l "[a]n

injury may be either: (a) 'specific,' occurring as the result of one incident or exposure which causes *1544 disability or need

for medical treatment; or 1b; 
,cumulative,' *i172 occurring as repetitive mentally or physically traumatic activities extending

over a period of time, the combined effect of which caises any disability or need for medical treatment' The date of a

",'r'l 

{ Il.,q\,1"'
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cumulative injury shall be the date determined under Section 5412.- "[A] compensable injury is one which causes disability

or need for medical treatments.,' (Coca-Cola Bottling Co. v. Superiir Coirt (1991) 233 Cal'App '3d 1273, 1284' 286

Cal.Rptr.855.)

t10t tul The Labor Code does not define "permanent disability." However, "[p]ermanent disability is understood.as'the

irreversibleresidual of an injury.'[Citations.]" @roii., supra,40 Cal.4th atp'-ilZO,57 Cal'Rptr'3d644'l-56 P'3d 1100')

.,[p]ermanent disability payments are intended tL compensate workers for both physical loss and the loss of some or all of

their future earning capacity. [citations.]" (Ibid.) Tie administrative regulations provide: "A disability is considered

permanent when the employee has reached maximal medical improvement,-meaning his or her condition is well stabilized'

and unlikely to change substantially in the next year with or wiihout.medical treatment." (cal.code Regs', tit' 8, S 10152;

accord, Department of Rehabilitariin v. t{orkerti Co.p. Appeals Bd. (2003) 30 cal.4th 1281, 1292,135 cal'Rptr '2d 665' 70

p.3d 1076 [., 
,[T]he right to permanent disability.o-p"n*iion-does not arise until the injured worker's condition becomes

,.permanent and stationary.,' , ,,].) ,, ,The individual physical and mental abnormalities resulting from injury are referred to as

.,factors,, of permanent disability. The individual iaciors taken together constitute the entire permanent disability'' (cal'

workmen,s compensationpractice (cont.Ed.Bar) $ 17.13, pp. s:7-s3s.)" (Hegglinv. workmen's comp'App' Bd' (1971)4

Cal.3d 162,171,93 Cal.Rptr. 15, 480 P'2d967 ')

C. THE BOARD WAS CORRECT IN CONCLUDING THAT WILKINSON WAS ABROGATED BY SENATE

BILL NO.899
The california constitution confirms the Legislature's "plenary power ... to create, and enforce a complete system of

workers. compensation, by appropriate legislaiion...." (Cai. Const., art. XIV, $ a') In 2004, the Legislature exercised that

power by enacting omnibus'ieform of the workers' compensation statutes. (Brodie, supra, 40 Cal4th al p' 1323' 57

cal.Rptr.3d 644,l56p.3d 1100.) Senate Bill No. 899 was "an urgency measure de1ie1-ed^t9 alleviate a perceived crisis in

skyrocketing workers' compensation costs." (Brodie, supra, 40 ial.itn at p. 1329,57 Cal'Rptr'3d 644' 156 P'3d 1100;

accord, stats.2004, ch.34,$ ag.) The questionpresented is whether the wilkinson doctrine remains controlling despite the

Legislature's enactment of Senati Bill No. g99. we start by examining apportionment law as it existed before Senate Bill No'

899 and then turn to the new statutory scheme'

*1545 Apportionment Law Before Senate Bill No' 899

Before the enactment of Senate Bill No. 899, apportionment was governed by former sections 4663'1 4750" and 4750'5''

x*173 (Marshv. ll/orkers,comp. Appeals oa.' <ioosl130 cal.App.4th 906, gll-912,30 cal.Rptr.3d598 (Marsh )') " 'Two

sections, 4750 and 4663, appl[ied] to anteced"ni inl*i"r. tFormeij [s]ection 4750 relieve[d] an employer from the burden of

compensating an injured *o.k"r-fo. disability utt iUotuUt. to a preexisting permanent disability or physical impairment'

[Former] [s]ection 4663 [did] the same *hen an injured workei's disability [was] partially attributable to a preexisting

disease or condition.'" (Marsh, supra, 730 Cat.epp.+ttr at pp. 9ll-gl2,3O Cal'Rptr'3d 598') Former section 4663 "1eft

employers liable for any portion ofa disability thai would not tur" occurred but for the current industrial cause; ifthe

disability arose in part from an interaction betwlen an industrial cause and a nonindustrial cause, but the nonindustrial cause

would not alone have giren .ise to a disability, no apportionment was to be allowed. [Citations']" (Brodie, supra' 40 Cal'4th

atp. 1326,57 cal.Rpti3 d 644, l56p.3d 1100.) "F]o.mer section 4750 was interpreted as granting employees wide latitude

to disprove apportionment based on p.ior pe.manent disability awards by dimonstrating that they had substantially

rehabilitated the injury. [Citation.]" (Brodie, sipra, 40 Cal'4th atpp. 1326-llil, Sl Cat'Rptr'3d 644,156 P'3d I100') Thus'

,,[b]efore the enactmeniof Sen. 
-gilt ggg, apportionment was_'concerned with the disability, not its cause or pathology''

[Citation.]" (Marsh,supra, l3lcal.App.4th xp.912,30cal.Rptr.3d598; accord,Brodie,supra'40 cal'4thatp'1326'57

Cal.Rptr.3d 644, 156p.:a t tOO [unaei ota uppo.tion."nt rules 'icourts properly rejected apportionment of a single disability

with multiple causes"l.)

ln wilkinson, our Supreme court interpreted former section 4750 and held that "whenever a worker ... sustains successive

injuries to the same pan of his body and these injuries become permanent at the same time, the worker is entitled to an award

r,i,lf'rrl*l ,A\t
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basedonthecombineddisability'""1s46(Wilkinson'supra'19Cal'3datp'494'138Cal'Rptr'696'564P'2d848'citing
Barer v. County of Los Angeles (1969) :+ Cuf .Co-p'tases 594.) li Witt'in'on' the employee had injured both of his

knees-first,inafallonApril 15,lgl2,rnath".,uguinonJune 30,1972.(19Cal.3d atp.49.4,138Cal'Rptr'696'564P'2d

g4g.) It was determined that both injuriesu,"r. oi of and occurred in tLe course of imployment and that both injuries

became permanent at the same time. (td. urpp is+-ags, l3g cf lntr 696,564 p.2d g4g.) After deducting preexisting

disability caused Uy noninJurtrial injuries, tirl wCl apportioned the combined remaining permanent disability of 30'5

percent between the two industrial injuries, rating each uf iS Z1 ng1" ent' (Id' atp' 495' 138 Cal'Rptr ' 696' 564 P'2d 848') The

'WCJ 
a*a.ded $3,5 87.5 0 for each inj ury, or a total of 57 

'17 
5 ' (Ibid')

wilkinson sought reconsideration, arguing his entitlement to a total award of $8,662'50' based on a combined permanent

disability rating of 30.5 percent for both injuries. **174 (Wilkinson, supra, o ca\,1!^at.y' 496' 138 Cal'Rptr' 696' 564 P '2d

g4g.) The Board upheld the wcJ,s separate awards in reliance on former section 4750. (ibid.) our Supreme court disagreed'

reasoning that former section 4750 did ,,not ,.quir" apportionment in all cases of successive injuries, but only in cases of

successive permanent disabilities. If the worker i'rrr*, ru"""rsive injuries which become permanent at the same time' neithet

permanent disability is ,previous, to the other, and section 4750 hence does not require apportionment'" (Id' atp' 491 ' 138

cal.Rptr. 696, 564 p.2d g4g.) The court noted that this understanding "also serves the practical purpose of avoiding the

necessity for apportioning disability in a class of cases in which, be-cause of the nature and timing of the injuries' any

apportionment is likely tJ ue.rnr,rpported by substantial evidence." (1bld) Thus, the-court.held that "the board erred in

apportioning Wilkinson's permanent disability between the injunes oiepiit 15, and June-30' 1972" and remanded with

instructions to award benefits based on u.o-fin.d permanent disability orlo's percent' (Id' atp' 502, 138 cal'Rptr' 696'

564 P.2d 848.)

The Board's Decision
In this case, the Board concluded, at Permanente's urging, that the Legislature's repeal of former section 47 50 afi enactment

of new sections 4663 and 4664 revealed its plain lntent to adopt a new apportionmint scheme inconsistent with the wilkinson

doctrine. The Board's decision, and Permanente's argumenf b.for. -o', 
relies in large part on the plain language of new

sections 4663 ard4664. sectio n 4664,subdivision iui, proria"r: "The employer shall only be liable for the percentage of

permanent disability airecirv caused by the injury *iririg out of and o..ur.iog in the course of employment'"'o Section 4663

provides, in relevant part, as follows:

*1547 "(a)Apportionment of permanent disability shall be based on causation'

,.(b) Any physician who prepares a report addressing the issue of permanent disability due to a claimed industrial injury shall

in t't ut .lpori address the issue of causation of the permanent disability.

,,(c) In order for a physician,s report to be considered complete on the.issue of permanent disability, the report must include

an apportionment determination. A physician shalt make an apportionment determination by finding what approximate

percentage of the permanent disability *u. .uur.J Uy the direct re*dt or injury arising out- of and occurring in the course o f

employment and what approximate p"r."ntug" oiit" pr.-unent disabiliiy was caused by.other factors both before and

subsequent to the industrial injury, including prior industrial injuries. If the physician is unable to include an apportionment

determination in his or her report, the **175 piy;;i; shall siate the speciirc-reasons why the physician could not make a

determination of the effect of that prior condition on the permanent disability arising from the it'jury' The physician shall then

consult with other physicians or refer the e-ployee to'another physician fro- *ho- the employee is authorized to seek

treatment or evaluation in accordance with this division in order to make the final determination'

..(d) An employee who claims an industrial injury shall, upon request, disclose all previous permanent disabilities or physical

impairments."

The Board also relied on Brodie, supra, 40 cal.4th 1313, 57 Cal.Rptr.3d 644, 156 P.3d 1100' rn Brodie' the Supreme court

considered the impact"oi il; giir No. gsq on the foitowing question: "when a worker suffers an industrial injury that

ir'.itr"-..i I I .\$f
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results in permanent disability, how should the compensation owed based on the current level of permanent disability be

discounted for either previoui industrial injury or nonindustrial injuries?"" (Id. atp. 1317,57 Cal.Rptr'3d 644,156P'3d

1100.)In Fttentesv.workers'CompensationAppealsBd.(1976)locut.:4 1, 128Cal.Rptr.673,547P.2d449*1548 (

Fu"ni", ), the court had previously held that "fonnula A" was the correct method for calculating an award when permanent

disability couldbe partially attributed to nonindustrial causes. (Brodie, supra,40 Cal.4th atpp.1322-1323,57 Cal'Rptr'3d

644,l56p.3d 1100 tnoting,,formula A" also applied when permanent disability could be partially attributed to a previous

permanent disabilityl.) UnJer,,formula A," the plrcentag. oip"*un.nt disability attributable to a new injury is calculated

ty subtracting the old permanent disability rating from the new permanent disability rating and then consulting the benefits

table for the award due that difference. (Brodiel supra,40 Cal.4th atpp- 1321-1322,57 Cal.Rptr'3d 644,156 P'3d 1100;

Fuentes, supra, 16 Cal.3d at p. 5, 128 Cal.Rptr. 673,547 P.2d 449.)

After reviewing the prior approach to apportionment, the Brodie court attributed the 2004 statutory revisions to the following

goals: (l) reveisal oi t6. ,ut. baning apportionment "if the disability arose in part from an interaction between an industrial

cause and a nonindustrial cause, buithe nonindustrial cause would not alone have given rise to a disability" and (2) reversal

of the rule allowing ..employees wide latitude to disprove apportionment based on prior permanent disability awards by

demonstrating that they had substantially rehabilitated the inlury. ;Cltation.1"'' (Brodie, supra, 40 Cal'4th atpp' 1326-1327'

57 cal.Rptr.3 d644,156p.3d 1100.) The Brodie court reasonei that former sections 4663 and4750,"as interpreted by the

courts, were inconsistent with the new regime of apportionment based on causation, as well as the conclusive presumption

that previous permanent disability stitl existed for apportionment purposes. ($$ 4663, subd. (a), *)'176 4664, subds' (a)' (b)')

Former section 4750 required consideration or tn" ,.w injury 'iy itself and not in conjunction with or in relation to the

previous disability or impairment' and further called for compensation for the later injury to be determined 'as though no

prior disability or impairment had existed.' But under Senate Bill No. 899 ..., the new approach to apportionment is to look at

the current disability and parcel out its causative sources-nonindustrial, prior industrial, current industrial-and decide the

amount directly caused uy ttre current industrial source. This approach requires thorough consideration of past injuries, not

disregard of them. Thus, repeal of section 4750 was n...rruryio effect the Legislature's purpose in adopting a causation

regirie." (Brodie, supra, 4}'Cal.+ttr atpp. 1327-1328,57 Cal.Rptr.3d 644,156 P.3d 1100, fn. omitted.)

The court observed: ,, .[w]e do not presume that the Legislature intends ... to overthrow long-established principles-of law

unless such intention is cLarly expiessed or necessarilf implied.' [Citations.]" (Brodie, supra, 40 Cal4th at p' 1325' 57

Cal.Rptr.3d 644,156 p.3d 1100.) Given that the legislative goals just noted sufficiently *1549 explained the reforms, the

absence of legislative history regarding calculationl and thai the plain language of the new statutes did not compel any

particular meiirod of calculatior, tf,. Srrpr"me Court held that Senate Bill No. 899 had not superseded Fuentes' (Brodie'

supra, 40 Cal.4th at pp. 1325-1332,57 Cal.Rptr.3d 644,156 P.3d 1100')

Benson analogizes to Brodie and maintains that neither the plain language of the new apportionment sch91e, nor its

legislative history, suggests that the Legislature sought to abrogate the 30-year--old wilkinson decision. we disagree and

conclude that the plain language of the new statutory-scheme r"qrrir"r apportionment to each cause of a permanent disability'

including each distinct industrial injury. This conclusion is compilled tV: f tl the plain language of current sections 4663 ar,d

a664; (2) the repeal of former section a750; (3) the legislative history; and (4) the deference we owe the Board's

interpreiation of workers'compensation statutes. itlor"y*"ttv. llorkers'Comp. Appeals Bd., supra,35 Cal'4th atp'34,24

Cal.Rptr.3d 179, lO5 P.3d 544.) We address each point in turn'

(1) The Plain Language ofsections 4663 and 4664

Sections 4663 and 4664 d; not support Benson's argument that the Legislature only intended to protect employers from

liability for permanent disability previously 
"ornp"nrut"d 

or not caused by their employment. In fact, the plain language of

sections 4663 and4664 compels apportionment here.

Section 4664, subdivision (a), provides: "The employer shall only be liable for the percentage of permanent disability directly

caused by the injury arisi"g out of and occurring initre course of employment." (Italics added.) The Legislature's use of the

phrase ..itr. in;,rry;' necessarily implies that each distinct industrial injury must be separately compensated' Adopting

''r:ll$ il.AW

126



Bensonv.Workers'CompensationAppealsBd.,lTocal.App.4thl535(2009)
3 Cal. WCC 197, b9 Cal.Rptr.3d 166,74 Cal' Comp' Cases 113"'

Benson,s interpretation would ignore the Legislature's use of the singular form of "injury"'rather than the plural' Although

all 62 percent of Benson,s permanent disability was directly caused by iniuries arising out-of and occurring in the course of

Benson.s employment with permanente, each distinct indusirial iniury directlv caused only half of that permanent disability'

Furthermore, section 4663, subdivision (a), provides that "[a]pportionment of permanent disability shall be based on

causation.,, The plain language of section 4663, subdivision-(a), makes clear th-at the focus **177 is no longer on the

permanent disability itselflui;ls cctuses. "Apportionment ... based on causation" is not naturally limited to apportionment to

nonindustrial .uor., unJprevious p"rrnun.rt disability awards. Rather, "[a]pponionment ... based on causation" must mean

apportionment to all ,urrrlr, includiing each distinct industrial injury. Had the Legislature intended to insulate certain causes

from apportionment, it would have said so.

*1550 our understanding is confirmed by the plain language of section 4663, subdivision (c), which calls for a physician to

make an apportionment 
"<letermination ,,by finding whai ap-pro*imate percentage of the permanent disability was caused by

the direct result of injury arising out of and occulrring in iie course of employment and what- approximate percentage of the

permanent disability ,Ls 
"orr""d 

by 
"other 

factors 6oth before and subsequent to the industrial iniury, including prior

industrial injuries.,, (Italics added.) Again, the Legislature riquired assessment of the approximate percentage of permanent

disability ,,caused by the direct result of injury " aid not injuries. ($ 4663, subd. (c), italics added.) we agree with the Board

majority that the plain language of section 4663, subdivisitn (c), iead in conjunction with the rest of the statutory scheme'

suggests the Legislature's-intJnt to require apportionment on an injury-by-injury basis, and no longer only for "previous

permanent disability.,"r (Compare $ 4663, rria. (.) with former $ +ZSO.) Although Brodie did not address the precise

question presented here, the ilrodii court's interpieiation of Senate Bill No. 899 is consistent with the Board majority's

understanding. (See Brodie, supra, 40 cal.4th it p. tlzt,57 Cal.Rptr.3d 644, 156 P.3d 1100 ["the new approach to

apportionment is to look at the current disability and parcel out its causative sources-nonindustrial, prior industrial, current

industrial-and decide the amount directly caused by the current industrial source"]')

The clear change in the statutory language indicates an intent to invalidate Ll/ilkinson- (see Mosk v. Superior court (1979) 25

ca1.3d 474, 4g3, l5g cal.Rpti. +54, 6Ot P.2d 1030 ["Generally, a substantial change in the language of a statute or

constitutional provision by an amendment indicates an lntention to change its meaning."f; Brodie, supra, 40 Cal'4th at p'

1332,5i cat.Rptr.3d 644,l56p.3d 1100.) Reference to other subdivisions of sections 4663 and 4664 makes clear that the

Legislature was cognizani of the distinction between successive permanent disabilities and successive injuries' (See $ 4663,

subd. (d) [,,An employee who claims an industrial injury shall, upon request, disclose all previous permanent disabilities ot

physical impairments.,' (Italics added.) l, g 4664, *UA Ol ["Ii the applicant has received a prior award of permanent

disability, it shall be conclusively presumed that the prior permanent ditioitity exists at the time of any subsequent industrial

injury.,' (Italics added.) ].) The Legislature's focus, in section 4663, subdivision (c), on apportionment to other causative

tactors, ,lncluding prior industrial in'juries," rather than prior permanent disabilities, must be accorded significance''o

**l7g *1551 It is unreasonable to contend, as Benson does, that the plain language of section 4663, subdivision (c), is

consistent with the continued validity of lnrlkinson 15 The dissenting commissioner below similarly contended that "section

4663, subdivision (c), provides for the apportionment of disability to 'other factors both before and subsequent to the

industrial injury, (emphasis added), but it does not provide for the apportionment of disability to causation by 'other factors'

where those factors are caused by successive industiial injuries and ari concuruent with the factors of disability caused by the

first industrial injury.... That is, io rephrase wilkinson; ii the worker incurs successive injuries which become permanent at

the same time, none of the factors causing permanent disability is 'before or subsequent' to the others, and section 4663

hence does not require apportionment."

The problem with the dissenting commissioner's approach is that it rewrites the statute to require apportionment based on

..what approximate *1552 p"r"Jntug" of the permanent disability was caused by other factors both before and subsequent to

[the permanent disability caused by] the industrial injury . " ($ 4663, subd. (c).) In so doing, the dissent assumes that section

4663, subdivision (c), was intended to perpetuate tire preexisting permanent disability rule. However, Senate Bill No' 899

could not have been intended to eliminate **179 thi "but for rule" with respect to permanent disability simultaneously

caused by industrial and nonindustrial factors while, at the same time, perpetuating the preexisting disabtily rule for

industrial injuries. (See Brodie,.supra,40 Cat.4th a!pp.1326_1327,1331,57 Cal.Rptr.3d644,156 P'3d 1100 ["In cases of

$i!*iIIr'.!\'
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apportionment for causation, however, the notion of a'first' 30 percent and a'second' 30 percent will frequently not apply'

Where an industrial cause and nonindustrial cause simultaneously interact and are equally responsible for a 60 percent injury,

there is no first 30 percent or second 30 percent."]; E.L. Yeager Constructionv. Workers'Comp. Appeals Bd. (2006) 145

cal.App.4th g22, g2g,52 Cal.Rptr.3d 1i3 ["prioi oiruuitity or evidence of modified work performance is ro longer a

p..r.quirit. to apportionment"l.i In order roi ttre Board to comply with section 4664, subdivision (a), and distinguish

permanent disability directly 
-caused 

by the industrial injury from permanent disability simultaneously caused by

nonindustrial factors, medical evidence, determining the percentages attributable to each, must be available' (See Brodie'

supra, 40 cal.4th at pp. 1327 , 1331, 5i cal.Rptr.3d i+q, Ge p.3d I 100.) Benson's interpretation of section 4663, subdivision

(cj, would deprive ihe goard of a physician's apportionment determination when permanent disability is simultaneously

caused by multiple factors, industrial or otherwise.

In conclusion, we agree with the Board majority that the plain language of section 4663, subdivision (c), read in conjunction

with the statutory ,"h.*" as a whole, "specifically ."qui."t a physician to determine what percentage of disability was

caused by each industrial injury, regardleis of whether-any particular industrial injury occurred before or after any other

particulai industrial injury oi injuries-." Given the plain language of the new statutory provisions, we agree with the Board

irrat ,,1a1pp1cation of wilkirror,- und the concomitant merging of separate injuries into a single award of disability, is contrary

to the-reiorms set in place by SB 899, which mandate thaian employer cannot be held liable for any disability other than that

directly caused by the industrial injury."

(2) Repeal of Former Section 4750
fhe iepeal of iormer section 4750 buttresses our conclusion. (See Wilkinson, supra, 19 Cal.3d atp.497,138 Cal'Rptr' 696'

564p.2dg4g [former section 4750 ,,d[id] not require apportionment in all cases of successive injuries, but only in cases of

successive permanent disabilities"].; ni tile Supreme Court stated tt Brodie: "the new approach to apportionment is to look

at the current disability and *155i parcel out its causative sources-nonindustrial, prior industrial, current industrial-and

decide the amount directly caused by the current industrial source. This approach requires thorough consideration of past

injuries, not disregard of tiem. Thus, repeal of section 4750 was necessary to effect the Legislature's purpose in adopting a

causation regime.; (Brodie, supra, 40 Cal.4th atp. 1328,57 Cal.Rptr.3 d 644, 156 P.3d 1100.)

Nonetheless, Benson grges us to follow the presumption, reiterated by the Brodie court, that the Legislature does not intend

,.to overthrow long-esta[lished principles of lu* unless such intention is clearly expressed or necessarily implied'" (Brodie,

supra, 40 cal.+th at p. 1325, Si Cal.irptr.r d 644,156 P.3d 1100.) According to Benson, we should be even more cautious

than the Brodiecourt in inferring intenito supersede long-standing precedent from the repeal offormer section 4750, because

Wilkinson was an exception toihe Fuentes ioctrine. *4AO (Wilkinson, supra,lg Cal.3d at p. 500, 138 Cal'Rptr' 696,564

p.2d g4g [,,[O]ur decision in Fuentes explaining how to apportion disability for injuries falling within section 4750 is

inapplicable to [the successive industrial injurie-s at issue 
-hire] 

which do not fall within the scope of that section"l')

Therefore, if the Legislature, by repealing former section 4750, did not intend to abrogate Fuentes, in which the result was

mandated by the express language of former section 47 50 (Fuentes, supra, 16 Ca1.3d at p. 6, 128 Cal'Rptr ' 673, 547 P '2d

449), then surely it did not intend to abrogate Supreme Court precedent that provided an exception predicated on the same

statute.

Brodieis distinguishable. In Brodie, the Supreme Court concluded that, with respect to Fuentes, "nothing in current section

4663 or section 4664 expressly requires formulas A, B, C, modified C, or any other approach to calculating compensation'

Nor does anything in the tanguage implicitly do so." (Brodie, supra, 40 Cal.4th atp. 1325,57 Cal.Rptr.3d 644,156P'3d

1100.) with."rp"ct to appoiionment, howiver, we agree with the Board that "the Legislature has not been silent." As

amicus curiae CWCI contends: "The permanent and ,itiorory date of successive iniuries is [now] irrelevant, because the

requirement of a preexisting disability to support apportionment no longer exists." The Legislature rejected the combination

of distinct industrial injuriJs when iir"p.ui"d former section 4750 and enacted sections 4663 and4664. Accotdingly, any

presumption in favor of the continued validity of Wilkinson does not apply. (Brodie, supra, 40 Cal.4th at p' 1325, 57

Cal.Rptr.3d 644,156 P.3d 1100.)
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(3) Legislative History
tlzt'lirt tral [sl [6] cr1tr1r"n the [statutory] language is clear and there is no uncertainty as to the legislative intent, we [are

required to] look no further and simply enforce the statute according to its terms. [Citations.]" (DuBois v. Llorkers' Comp.

Appeals Bd., supra,5 Cal.4th at pp. 387-388, 20 Cal.Rptr.2d 523,853 P.2d 978.) Inasmuch as the plain language of the new

apiortionment icheme expresses a legislative intent to abrogate the *1554 llilkinson doctrine, we are required to go no

furtt... But even if some ambiguity were to exist in the statutory language, our conclusion is reinforced by the legislative

history.'o

**181 Senate Bill No. 899 itself provides: "This act is an urgency statute necessary for the immediate preservation of the

public peace, health, or safety withln the meaning of Article IV of the Constitution and shall go into immediate effect. The

iacts constituting the necessity are: [!l] In order to provide relief to the state from the fficts of the current workers'

compensation crisis atthe earliest possible time, it is necessary for this act to take effect immediately." (Stats'2004, ch. 34' $

49, italics added.) The perceived crisis that the Legislature sought to relieve was one caused by soaring workers'

compensation costs. (See Stats.2004, ch. 34, $ 49; Assem. Com. on Insurance, Analysis of Sen. Bill No. 899 (2003-2004

Reg. Sess.) as proposed to be amended July 9, 2003,p.3 [identi$ing "crisis" linked to "skyrocketing costs"]; Cal. Chamber

of bommerce, Floor Alert re Sen. Bill No. 899 (2003-2004 Reg. Sess.) Apr. 15, 2004 ["[w]orkers' compensation costs for

employers have skyrocketed 136%o over the past four years, on average"].)

We cannot agree with Benson that the Legislature's sole intent was to combat rising premium rates caused by disturbances

within the insurance sector. (See Assem. Com. on Insurance, Analysis of Sen. Bill No. 899 (2003-2004 Reg. Sess.) as

proposed to be amended July 9, 2003, pp. 3-4 [attributing increased insurance premium rates to deregulation and investment

losses in the insurance sectoi, as well as increasing cost of medical care].) Workers'compensation costs "ha[d] increased for

a number of reasons." *1555 (1d. at p. 3.) As discussed below, the Legislature repeatedly indicated its specific intent to

reform apportionment rules to meet the overarching legislative goal of cost reduction.

As noted by the Brodie court, "senate Bill No. 899 (2003-2004 Reg. Sess.) started out as a minor bill designed to change one

aspect of workers' compensation wholly unrelated to apportionment. (See Sen. Com. on Labor and Industrial Relations,

Analysisof SenateBillNo. Sgg(2003-2004Reg.Sess.)asamended Apr.21,2003.)Itwasbutoneof20differentbillsto
reform workers' compensation passed out of the Senate or Assembly in 2003. (Sen. Rules Com., Off. of Sen. Floor Analyses,

Rep. on Sen. Bill No. SSS (2003-2004 Reg. Sess.) as amended July 14, 2003, pp. 2-3.) Senate and Assembly leaders

responded to this plethora of overlapping measures by submitting them to a joint conference to digest the bills and

inclrporate their provisions into a single omnibus reform measrue. (Assem. Com. on Insurance' Analysis of Sen. Bill No. 899

eOOa-2OO Reg.Sess.)asproposedtobeamendedJulyg,20O3,p.6.)" (Brodie,supra,40 Cal.4thatp.1329,fn. 12,57

Cal.Rptr.3d 644,156 P.3d 1100.)

During the 2003-2004 regular legislative session, apportionment reform was originally proposed in Assembly Bill No. 1481,

,tssembly Bill No. 15i9, and Senate Bill No. 714. But these bills proposed reforms that differ significantly from the reforms

ultimately enacted. (See Stats.2004, ch. 34, $$ 33-35, 37-38; Assem. Bill No. 1481 (2003-2004 Reg. Sess.) as introduced

Feb. 21.2003 ,pp.34; Sen. Amend. to Sen. Bill No. 714 (2003-2004 Reg. Sess.) Apr. 21,2003,p. 2; Sen. Amend. to Assem.

Bill No. l57g (rOB--2004 Reg. Sess.) July 2,2003,pp. 60-61.) For example, Assembly Bill No. 1481 proposed, in relevant

part: "section 5705.1 [be] added to the Labor Code, to read: 5705.1. (a) The burden ofprooffor the apportionment regarding

permanent **182 disability under Sections 4663, 4750, and 4750.5 shall rest upon the defendant. In accordance with Section

}ZOZ.S, the defendant shall demonstrate by a preponderance of the evidence, and by reasonable medical probability, that

absent the industrial injury, the injured worker had lost, as a consequence of a preexisting injury or illness, some capacity to

perform the activity affected by the injury. tfll (b) Notwithstanding any other provision of this code relating to workers'

Lompensation benefits, including Section 4062.9, in denying apportionment the appeals board may not, in determining

permanent disability, rely on any medical report that fails to fully address the issue of apportionment and fails to set forth the

basis of the medical opinion. In denying apportionment, the appeals board may not rely on any medical report that fails to

apportion a previous injury or illness that has been the subject of a prior claim for damages or that fails to provide a

discussion of the medical processes by which a previously asserted injury or illness resolved without affecting bodily
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function." (Assem. Bill No. l48l (2003)004 Reg. Sess.) as introduced Feb.21.2003, pp. 34, italics added; *1556 accord,

Sen. Amend. to Sen. Bill No. 714 (2003-2004 Reg. Sess.) Apr. 21, 2003, p. 2; Sen. Amend. to Assem. Bill No. 1579

(2003-2004 Reg. Sess.) July 2, 2003, pp. 60-61.)

It was when Senate Bill No. 899 emerged from the conference committee that the proposed apportionment provisions first
appeared in the current form. (Proposed Conf. Report No. 1 to Sen. Bill No. 899 (2003-2004 Reg. Sess.), as proposed April
15,2004, pp. 88-89, 91.) Although the legislative history does not provide any further clarification for the changes, we must

conclude that the changes had significance. None of the precursor bills had proposed repeal of former sections 4663 and

4750. (See Assem. Bill No. l48l (2003-2004 Reg. Sess.) as introduced Feb.21.2003; Sen. Amend. to Sen. Bill No. 714
(2003-2004 Reg. Sess.) Apr. 21,2003; Sen. Amend. to Assem. Bill No. 1579 (2003--2004 Reg. Sess.) July 2, 2003.)

Furthermore, all of these precursor bills proposed limiting the Board's reliance "on any medical report that fails to apportion
a previous injury or illness that has been the subject of a prior claim for damages ...." (Assem. Bill No. l48l (2003J004
Reg. Sess.) as introduced Feb.21.2003, pp.34, italics added; accord, Sen. Amend. to Sen. BillNo. 714 (2003-2004 Reg.

Sess.) Apr. 21, 2003, p. 2; Sen. Amend. to Assem. Bill No. 1579 (2003-2004 Reg. Sess.) July 2, 2003, p. 60.) By removing
this limitation and requiring physicians to apportion to "prior industrial injuries" without limitation, it can be inferred that the

Legislature intended to expand the scope of apportionment to include prior industrial injuries that had notbeer. the subject of
prior compensation. (Compare Assem. Bill No. l48l (2003-2004 Reg. Sess.) as introduced Feb.21.2003,pp.34 with $

4663, subd. (c).) Had the Legislature intended apportionment only for prior industrial injuries that had been the subject of
previous awards, it would not have changed the proposed statutory language.

The legislative history also demonstrates a clear intent to wipe the slate clean of prior apportionment law and proceed under

an entirely new causation regime. (See Legis. Counsel's Dig., Sen. Bill No. 899, Stats.2004, ch. 34 (2003-2004 Reg. Sess.)

Summary Dig., p. 7 ["This bill would repeal and recast [apportionment] provisions."]; Sen. Rules Com., Office of Senate

Floor Analyses, Conf. Rep. No. I on Sen. Bill No. 899 (2003-2004 Reg. Sess.) as amended Apr. 15, 2004, p. 7 117 . Present

law replaced by language that apportionment of permanent disability is based on **183 causation."].) As the Supreme Court
has stated, the legislative history of Senate Bill No. Sgg "highlights the Legislature's intent to change how one arrives atthe
percentage disability for which an employer or insurer is liable...." (Brodie, supra, 40 Cal.4th at p. 1329,57 Cal.Rptr.3d 644,

l s6 P.3d 1 100.)

tul We cannot conceive that the Legislature would intend to "replace" or "repeal and recast" the rules of apportionment but
still retain the Wilkinson *1557 doctrine. The Legislature indicated no such exception in either the legislative history or the

statutory language. Furthermore, we are not convinced that the absence of reference to Wilkinson by name in either the

statutory language or the legislative history compels its survival. The Legislature may have on occasion explicitly mentioned
certain judicial decisions it sought to ovemrle. (See, e.g., former $ 4750.5 ["The purpose of this section is to ovemrle the

decision inJensen v. WCAB, 136 Cal.App.3d 1042,186 Cal.Rptr. 570."1.) But Benson cites no legal authority compelling the

Legislature to do so. In fact, when the Legislature undertakes to amend a statute which has been the subject of judicial
construction "it is presumed that the Legislature was fully cognizant of such construction, and when substantial changes are

made in the statutory language it is usually inferred that the lawmakers intended to alter the law in those particulars affected
by such changes. [Citations.]" (Palos Verdes Faculty Assn. v. Palos Verdes Peninsula Unffied Sch. Dist. (1978) 21 Cal.3d
650,659, 147 Cal.Rptr.359,580 P.2d 1155; see also Peoplev. Mendoza (2000) 23 Cal.4th 896,916,98 Cal.Rptr.2d43l,4
P.3d265 [Legislature's repeal of prior statute "together with its enactment of a new statute on the same subject... with
significant differences in language, strongly suggests the Legislature intended to change the law"l.) When the Legislature
repealed former section 4750 and provided for apportionment to causative factors, "including prior industrial injuries," it
demonstrated a clear intent to ovemrle Wilkinson. (See $ 4663, subd. (c).)

In enacting Senate Bill No. 899, the Legislature made approximately 45 revisions to the workers' compensation statutes.
(Stats.2004, ch. 34, $$ 1-45.) It is little wonder that the Legislature did not mention Wilkinson by name in the midst of such
extensive reform. Furthermore, it is undisputed that sections 4663 ard 4664 abrogated the rehabilitation rule and the bar
against apportionment to pathology. (Brodie, supra, 40 Cal.4th at pp. 1326-1327, 57 Cal.Rptr.3d 644, 156 P.3d 1100.) Yet,
the Legislature did not refer to the judicial decisions that had established those long-standing rules. If the Legislature can
abrogate those lines of authority without explicit reference, then surely it can do the same regarding Wilkinson.
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The fact that both workers and employers were to benefit from Senate Bill No. 899 as a whole does not help us interpret the

specific statutes at issue here. (See Sen. Rules Com., off. of Sen. Floor Analyses, 3rd reading analysis of Sen' Bill No' 899

(2003-2lo4Reg. Sess.) as amended July 14, 2003, pp. 1-2 ["While there is agreement among the parties that the system is in

need of repair, *hut remains subject foi debate is what the real systemic problems are and how best to address them without

diminishing the arguably -"ug"ib"n"fits injured workers receive in this state."].) Benson's reliance on the few provisions of

Senate Bill No. 899 that expanded employee benefits is misplaced. ($$ 4658, subd. (d)(l) [increasing benefits for workers

with 70 *155g percent or greater permanent disability], 4658, subd. (dX2) **184 [increasing benefits for disabled workers

denied prompt return to *oik1, 5402, subd. (c) [providing additional medical benefits].) The Brodie court aptly observed that

these changes were all made in areas other than-apportionmerfi. (Brodie, supra,40 Cal.4th at p. 1330, fn. 13,57 Cal.Rptr.3d

644, 156 P.3d I 100.)

Benson does not cite any legislative history that both specifically relates to apportionment and supports her position' When it

came to apportionment, tfrJ I-egislature iincluded a requirement that doctors include apportionment discussions in their

reports (5'4663, subds. lb;, (.i, u prohibition against avoiding apportionment by proving that a prior injury had been

re^habilitated ($ 4664,subd. (b)), u .up on awards bised on injuries to any one body part ($ 4664, subd. (c)(1)), and a reversal

of the case-law-imposed proiri6itio, against apportionment based on cause and corresponding expansion ofthe rans,e of bases

thatwouldtriggerapportionment($4;63,ru60.(u))." (Brodie,supra,40Cal.4thatp. 1330,fi'I. 13,57Cal.Rptr.3d644,156
p.3d 1100.) Even ilthe statutory language were'ambiguous, thi legislative history shows a clear intent to abrogate the

Wilkinson doctrine.

(4) Deference to the Board's Interpretatio
Finaily, Lur conclusions are consistent with the en banc Board's well-reasoned majority opinion. "[T]he Board has extenstve

.*p..tir. in interpreting and applying the workers' compensation scheme. Consequently, we give weight to its interpretations

of'workers, .o11i.rrut'lon statutes uiless they are cleariy erroneous or unauthorized. [Citations.)" (Brodie, supra, 40 Cal.4th

at p. 1331, SZ Cat.nptr.: d644,156 p.3d 1100.) The Board's conclusion, that Senate Bill No. 899 supersededthe Wilkinson

doctrine, is not clearly erroneous and is entitled to deference.

tr81 We are well aware that section 3202 provides that the workers' compensation statutes "shall be liberally construed by the

courts with the purpose of extending thelr benefits for the protection of persons injured in the course of their employment."

However, ,,1s1eition 3202 is a tool for resolving statutory ambiguity where it is not possible through other means to discern

the Legislatuie's actual intent." (Brodie, trpro,40 Cal.4th atp.1332,57 Cal.Rptr.3d644,156 P.3d 1100') Section 3202*
,cannoi supplant the intent of the Legislaturi as expressed in a particular statute.' (Fuentes v. Workers' Comp. Appeals Bd. [,

supra,l 16 bal.3d [at p.] 8[, 128 Cal.Rptr. 673, 547 P.2d,449].) If the Legislature's intent appears from the language and

context ofthe relevant statuiory provisions, then we must effectuate that intent, 'even though the particular statutory language

"is contrary to the basic policy oithe [workers' compensation law]." ' [Citation.]" (Koppingv. Ll/orkers'Comp. Appeals Bd"

supra, l4i Cal.App.4th at p. 1106, +a cat.nptr.:d 618.) Because the Legislature's *1559 intent is ascertainable from the

language of the new apportionment statutes and the legislative history, we cannot rely on section 3202 to defeat that intent.

D. THE BOARD DID NOT ERR IN ITS APPLICATION OF THE CURRENT APPORTIONMENT STATUTES

Benson argues that even if the Legislature did intend to abrogate Wilkinson, the Board nevertheless erred in requiring

apportionrn'ent on the facts of this case because all of her disability "was caused by simultaneozs industrial injuries." (Italics

added.) We disagree and conclude that the plain language of the apportionment **185 statutes (sections 4663 ad 4664)

compels two separate awards here.

Benson maintains that section 4663, subdivision (c), does not mandate separate awards because neither of her injuries

occurred before, or after, the other. But, as detailed above, the plain language of current sections 4663 and 4664, as well as

the Supreme Court's holding in Brodie, make clear that apportionment is required for each distinct industrial injury causing a

permanent disability, regardless of the temporal occurrence of permanent disability or the injuries themselves. We agree with
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amicus curiae Zenith that the only relevant inquiry is whether separate and distinct industrial injuries have been sustained''7 If
so, "then each injury must stand on its own'"

Because timing is no longer determinative, it is irrelevant that, as Benson contends, a cumulative injury does not "occur"

until the cumulative effects of the trauma cause any disability or need for medical treatment.rB Accordingly, Benson's reliance

on Norton v. llorkers' Comp. Appeals Bd. (1980) I I 1 Cal.App.3d 6l 8, 169 Cal.Rptr. 33 is misplaced. ''

In any event, we cannot agree that Benson's two industrial injuries were simultaneous or concurrent. Dr.Izzo never opined

that Benson's cumulativeinjury and specific injury occurred simultaneously. In fact, Dr. lzzo stated his opinion that "50

percent of [Benson,s] ",*"ni 
p"*ur"ni partial disability is apportioned to cumulative trauma through June 3, 2003" and that

;,50 percent is apportioned to the specifii injury of Jun i z , zool ." (Italics added.) Dr. lzzo also observed that the cumulative

trauma injury rEpresented "degenirative 
"hung.r 

in [Benson's] neck that created the spinal stenosis [and] *1560 would

obviouslyhave to come about iver time." (ltaliis added.) Thus, the medical evidence in this case in fact contradicts Benson's

theory. iurthermore, section 3208.1 provides, in relevant part: "[a]n injury may be either: (a)'specific,' occurring as the

result of one incident or exposure *hich curses disability or need for medical treatment; or (b) 'cumulative,' occurring as

repetitiie mentally or physically traumatic activities extending over q period of time, the combined effect of which causes

any disability or need-for medical treatment." (Italics added.) Thus, by dehnition, cumulative and specific injuries do not

occur simultaneously.

It is undisputed that Benson suffered a specific neck injury on June 3,2003 and a cumulative neck injury through June 3,

2003. The Board properly made no hndings regarding the temporal relationship of Benson's injuries because such an inquiry

is now irrelevant. We ionclude that the Board properly applied the new statutory scheme to require apportionment to

Benson's two distinct industrial injuries, each of which caused half of Benson's permanent disability.'?o

**186 E. CONCLUSION
We hold that the ll'ilkinson doctrine is inconsistent with the apportionment reforms enacted by Senate Bill No. 899. We agree

with the Board that a system ofapportionment based on causation requires that each distinct industrial injury be separately

compensated based on its individual contribution to a permanent disability. We also agree that there may be Iimited

circumstances, not present here, when the evaluating phyiician cannot parcel out, with reasonable medical probability, the

approximate percentages to which each distinct industrial injury causally contributed to the employee's overall permanent

disability. Iniuch timited circumstances, when the employer has failed to meet its burden of proof, a combined award of

permanent disability may still be justified. (See $ 4663, subd. (c); Kopping v. lYorkers' Comp. Appeals Bd., supra, 142
^Cal.App.4th 

at p. Ii15,48 Cal.Rpir.3d 618 ["the burden of proving apportionment falls on the employer because it is the

employer that benefits from apportionment"].)

However, we do not face that situation here. The Board properly made two awards of 31 percent permanent disability each,

based on Dr.Izzo's opinion that Benson's permanent partial disability was equally caused by "cumulative trauma through

June 3,2003" and "the specific injury of June 3,2003."

*1561 III. DISPOSITION

The Board's opinion and decision after reconsideration is affirmed. The parties shall bear their own costs'

We concur: KLINE, P.J., and RICHMAN, J.
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Footnotes

" 'Apportionment is the process employed ... to segregate the residuals of an industrial injury from those aftributable to other
industrial injuries, or to nonindustrial factors, in order to fairly allocate the legal responsibility. [Citation.]' " (Brodie v. lilorkers'
Comp. Appeals Bd. (2007) 40 Cal.4th 1313,1321,57 Cal.Rptr.3d 644, 156 P.3d 1100 (Brodie ).)

Hereafter Senate Bill No. 899. In relevant part, Senate Bill No. 899 repealed former Labor Code sections 4663,4750, and 4750.5
and added new Labor Code sections 4663 and 4664. (Stats.2004, ch.34, $$ 33-35, 37-38.)

The majority opinion noted that a single award may still be appropriate in certain circumstances: "We observe, however, that there
may be limited circumstances, not present here, where the evaluating physicians cannot parcel out, with reasonable medical
probability, the approximate percentages to which each successive injury causally contributed to the employee's overall permanent
disability. Under these limited circumstances, a combined award of permanent disability may still be justified." "In such an

instance, the physician's apportionment 'determination,' within the meaning of [Labor Code] section 4663, could properly be that
the approximate percentages of disability caused by each of the successive injuries cannot reasonably be determined. As a result,
the employee would be entitled to an undivided (i.e., joint and several) award for the combined permanent disabiliry, because the
respective defendants would have failed in their burdens of proof on the issue of apportionment. (Kopping v. lVorkers' Comp.
Appeals Bd. (2006) 142 Cal.App.4th 1099, 1115[, 48 Cal.Rptr.3d 618, 71 Cal.Comp.Cases 1229, 12421.)

All further statutory references are to the Labor Code unless otherwise indicated.

5 We requested and received supplemental briefing from the parties on the latter issue. In addition, the County of Los Angeles,
Zenith Insurance Company (Zenith), and the Califomia Chamber of Commerce (CalChamber) each filed amicus curiae briefs in
support of Permanente on the latter issue. We also received amicus curiae briefs, on the Wilkinson issue, from the Califomia
Applicants' Attomeys Association (CAAA) and the Califomia Workers' Compensation Institute (CWCD.

6 We reject Permanente's contention that Benson has forfeited review by failing to specifically allege a statutory ground for review
under section 5952. Permanente's reliance on In re S.B. (2004) 32 Cal/th 1287,1293, fn.2, 13 Cal.Rptr.3d 786,90 P.3d 746, is
misplaced. In re S.B. held that a mother's failure to object to a juvenile court's visitation order did not bar the appellate court from
entertainingherchallengetothatorderonappeal. (Id.atp. 1293,13 CaI.Rptr.3d786,90P.3d746.)

7 Former section 4663 (repealed by Stats.2004, ch. 34, $ 33) provided: "ln case of aggravation of any disease existing prior to a

compensable injury, compensation shall be allowed only for the proportion of the disability due to the aggravation of such prior
disease which is reasonably attributed to the injury."

8 Former section 4750 (repealed by Stats.2004, ch. 34, $ 37) provided: "An employee who is suffering from a previous permanent
disability or physical impairment and sustains permanent injury thereafter shall not receive from the employer compensation for
the later injury in excess of the compensation allowed for such injury when considered by itself and not in conjunction with or in
relation to the previous disability or impairment. [!f] The employer shall not be liable for compensation to such an employee for the
combined disability, but only for that portion due to the later injury as though no prior disability or impairment had existed."
(Italics added.)

e Former section 4750.5 (repealed by Stats.2004, ch. 34, $ 38) provided, in relevant part: "An employee who has sustained a

compensable injury and who subsequently sustains an unrelated noncompensable injury, shall not receive permanent disability
indemnity for any permanent disability caused solely by the subsequent noncompensable injury."

l0 Section 4664, subdivision (b), provides: "If the applicant has received a prior award of permanent disability, it shall be
conclusively presumed that the prior permanent disability exists at the time of any subsequent industrial injury. This presumption is
a presumption affecting the burden of proof." The Third Appellate District has construed this provision to mean that once a

permanent disability award has been made, the permanent disability so compensated will be conclusively presumed to exist and be
subject to apportionment, unless the employer fails to prove overlap between the previous permanent disability and the new
permanent disability caused by a subsequent industrial injtry. (Kopping v. Workers' Comp. Appeals Bd., supra, 142 Cal.App.4th at

'-'\ [ {r i I r\'. f
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p. 1114,48Cal.Rptr.3d6l8.)Thus,section4664,subdivision(b),"wasintendedtoreversetherulebasedonformersection4T50
ihat permitted an injured employee to show rehabilitation of an injury for which a permanent disability award had already been

issued [citations])' (Brodie, supra,40 Cal.4th atp. 1327,57 Cal.Rptr.3d 644,156 P.3d 1100.)

ln Brodie, the permanent disability level for each injured worker could be partially attributed to either: (a) a prior industrial injury

that had resulted in a prior perminent disability award; or (b) nonindustrial causes. (Brodie, supra, 40 Cal.4th at pp. l3l 8-1 3 19'

57 Cal.Rptr.3d 644, 1'56 P.jd 1100.) ln Brodie, no one argued, as Permanente does here, that apportionment was required when

multiple industrial injuries had been suffered but no permanent disability previously awatded. (lbid.)

We do not read this statement of legislative intent as determinative of the question presented here. (See Chevron U.S.A. v.

workers,comp. Appeals Bd. (lggg) ig cut.+tt 1182, 1195,81 Cal.Rptr.zd52l,969P.2d 613 r'An opinion is not authority for

propositions not considered."].)

Benson concedes that section 4663, subdivision (c), not only governs the physician's analysis, but also the Board's own

apportionment determination.

The Third District Court of Appeal,in Koppingv. Workers' Comp. Appeals Bd., supra, 142 Cal.App.4th 1099, 48 Cal.Rptr.3d 618'

suggested a similar interpretaiion of section 4663, subdivision (c). ln Kopping, the injured worker argued: " '[i]f the Legislature

in[iaeA [section 4664, subdivision (b) ] to create a conclusive presumption requiring deduction ofprior awards by operation of

law, whaiwould be the purpose of requiring physicians to calculate the percentage of current permanent disability caused by prior

industrial injuries?' " 1ia. at p. lll2,48 Cal.Rptr.3d 618.) The court responded: "One answer to that question is that section

4664(b) c.eit., u presumptionarising from 'a prior award of permanent disability,' not from a prior industrial injury. It is possible

that an applicant may have had a prior industrial injury, but never applied for or received an award of permanent disability

resulting from that injury. In such a case, in the event of a subsequent industrial injury, the presumption of section 4664(b) would

have no effect, but a physician could still determine, as a matter offact, that the applicant's present level ofpermanent disability

was partially caused by the previous industrial injury." (Ibid., itahcs added.)

Nor can we agree with CAAA that the Board's interpretation of Senate Bill No. 899 creates a speculative evidentiary standard.

According to CRan, "[i]f the injuries are such that the medical status of the injured worker is not stabilized in connection with

each injury, it is impossible for amedical expert or trier of fact to determine the effect of one injury on another when the medical

condition is fluid." (See l{ilkinson, supra, 19 Cal.3d at p.499,138 Cal.Rptr. 696,564 P.2d 848 ["the interaction between the

injuries may make apportionment ol disability impossible or inequitable'1.) CAAA's argument is better addressed to the

Ligislature. Section 4863, subdivision (c), provides, in part: "A physician shall make an apportionment determination by finding

what approximate percentage of the permanent disability was caused by the direct result of injury arising out of and occurring in

the couise of empl,oyment and what approximate percentage of the permanent disability was caused by other factors ." including

prior industrial injiries." (ltalics added.) The Legislature also explicitly provided that "tilfthe physician is unable to include an

apportionment determination in his or her report, the physician shall state the specific reasons why the physician could not make a

deiermination of the effect of that prior condition on the permanent disability arising from the injury. The physician shall then

consult with other physicians or refer the employee to another physician from whom the employee is authorized to seek treatment

or evaluation in accordance with this division in order to make the final determination." ($ 4663, subd. (c).) Here, Dr. Izzo

apparently had no difficulty in making an apportionment determination and did, in fact, apportion Benson's permanent disability

between her two distinct industrial injuries. Benson does not argue that Dr. lzzo's opinion is speculative and we decline to address

Cfut{'s argument to that effect. Because this argument was not raised by Benson in her petition, but only by amicus curiae, it is
not properly before us. (Pratt v. Coast Trucking, Inc. (1964) 228 Cal.App.2d 139, 143, 39 Cal,Rptr. 332.)

Amicus curiae County of Los Angeles filed a request seeking judicial notice of: (l) a conference report of the Senate Rules

Committee on Senate Bill No. 899; (2) a press release liom the office of Governor Arnold Schwarzenegger after passage of Senate

Bill No. 899; (3) an article written by David Neumark, for the Public Policy Institute of California, entitled The Workers'

Compensation Crisis in California (Jan.2005) Califomia Economic Policy, page I ; and (4) minutes from the February 24, 2005,

meeting of the Commission on Health and Safety and Workers' Compensation. Benson opposes the County of Los Angeles's

request. We grant the County of Los Angeles's request for judicial notice with respectto item (1) above. "[I]t is well established

that reports of legislative committees and commissions are part of a statute's legislative history and may be considered when the

meaning of a statute is uncertain. [Citations.]" (Hutnick v. Llnited States Fidelity & Guaranty Co. (1988) 47 Cal.3d 456, 465, fn. 7,

253 Cal.Rptr. 236,763 P.2d 1326; accord, Kaufrnan & Broad Communities, Inc. v. Performance Plastering, Inc. (2005) 133

Cal.App.4th 26,31-32,34 Cal.Rptr.3d 520 (Kaufman ).) However, we denythe County of Los Angeles's request for judicial

notice with respect to items (2), (3), and (4) above. In construing a statute, "the court's task is to ascertain the intent of the

Legislature as a whole in adopting a piece of legislation. [Citations.l" (Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049,

r8,r ( 1'l ,)..\l)rr J I { nt!
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1062,48 Cal.Rptr.2d 1,906 P.2d 1057 (Quintano ).) Because there is no indication that the Legislature considered items (2), (3), or

(4), they ur. not prop.. subjects ofjudicial notice. (Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 168, fn.

2,96 ial.Rptr.2d 5i8, gggP.2d706; Quintano, supra, ll Cal.4th atp. 1062, fn. 5,48 Cal.Rptr.2d 1,906 P.2d 1057; Kaufman,

supra, 133 Cal.App.4th at pp. 38, 42,34 Cal.Rptr.3d 520.)

t'l Benson does not argue that her two industrial injuries are not separate and distinct.

18 For the sake of ctarity, we note that inquiring when disability or need for medical treatment manifests is different from inquiring

when permanent and stationary stafus occurs. Benson, however, seems to confuse the two concepts.

ts Furthermore, Norton is distinguishable. The Norton court concluded that two cumulative injuries occurred concurrently, rather

than, as here, a cumulative injury and a specific in}ury. (Nortonv. Workers'Comp. Appeals Bd., supra, ll1 Cal.App.3d at pp.

627 429, 169 Cal.Rph. 33.)

20 Accordingly, we need not consider the argument articulated by Permanente's supporting amici that if Senate Bill No. 899 does not

mandate apportionment here, then sections 3208.2 and 5303 do.

End nf Dacument rO 2017 Thomson R.cutcrs. No clarm to ortgtnal U S Govemment Works
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In this workers' compensation proceeding we granted the writ of review of the

employer, City of Jackson (City), after the Workers' Compensation Appeals Board

(Board) disregarded the apportionment determination of the qualified medical evaluator

(QME) on the ground the determination was not substantial medical evidence and

directed the workers' compensation administrative law judge (ALJ) to make an award of

unapportioned disability.

The QME concluded that the employee's disability--neck, shoulder, arm, and hand

pain--was caused by cervical degenerative disc disease, and that the disease, in turn, was

caused in large part by heredity or genetics. The QME thus assigned causation 49

percent to the employee's personal history, which included, but was not limited to, the

genetic cause of the degenerative disease. The ALJ agreed with the QME's

apportionment, but the Board did not.

The Board concluded the QME could not assign causation to genetics because that

is an "impermissible immutable factor[]." The Board also concluded that by relying on

the employee's genetic makeup, the QME apportioned the causation of the injury rather

than the extent of his disability. Finally, the Board concluded the QME's determination

was not substantial medical evidence.

We disagree with each of the Board's conclusions, and shall annul its order and

remand with directions to deny reconsideration.

FACTUAL AND PROCEDURAL BACKGROLIND

Christopher Rice worked for the City as a police officer. He started employment

with City as a reserve officer in August 2004, and became fulI time in 2005. He

sustained injury to his neck arising out of and in the course of his employment during the

cumulative period ending April 22,2009, at which time Rice was 29 years old.

Before undergoing neck surgery, Rice was examined by QME Dr. Sloane Blair in

November 2011. Dr. Blair examined Rice and reviewed his medical records. Rice's

2
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injury was cumulative, i.e., he had not suffered an exact or isolated inj.rry.l Rice and his

treating physician believed his pain was a consequence of repetitive bending and twisting

ofhis head and neck.

An X-ray showed degenerative disc disease. Dr. Blair diagnosed Rice with

cervical radiculopathy and cervical degenerative disc disease.2

As is relevant to the issue of apportionment, Dr. Blair found Rice's condition was

caused by: (1) his work activities for the City; (2) his prior work activities; (3) his

personal activities, including prior injuries and recreational activities; and (a) his personal

history, in which category Blair included "heritability and genetics," Rice's "history of

smoking," and "his diagnosis of lateral epicondylitis [(commonly known as tennis

elbow)]." Dr. Blair apportioned each factor equally at25 percent.

Dr. Blair re-evaluated Rice in May 2013 following his neck surgery. Her

diagnosis was unchanged and the four causes contributing to the diagnosis were

unchanged, but the apportionment was changed. Dr. Blair stated, "Since his evaluation

on 11 .7.11, there are specific publications that have lent even more support to the

causation of genomics/genetics/heritable issues in terms of his injury." Dr. Blair listed

three such studies, and stated that because more recent studies supported "genomics as a

significant causative factor in cervical spine disability," her apportionment changed to 17

percent, each to Rice's employment with City, previous employment, and personal

activities, and 49 percent to his personal history, "including genetic issues."

I "An injury may be either: (a) 'specific,' occurring as the result of one incident or
exposure which causes disability or need for medical treatment; or (b) 'cumulative,'
occurring as repetitive mentally or physically traumatic activities extending over a period
of time, the combined effect of which causes any disability or need for medical
treatment." (Lab. Code, $ 3208.1.)

2 Cervical radiculopathy is a "[d]isease or abnormality of a spinal nerye root at its
origin in the cervical spine." (l Schmidt, Attorney's Dict. of Medicine, Illustrated (2010)
p. C-17s.)

3
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In response to questions from Rice's attorney, Dr. Blair prepared a supplemental

report, in which she affirmed that she could state "to a reasonable degree of medical

probability that genetics has played a role in Mr. Rice's injury," despite the fact that there

is no way to test for genetic factors. Citing to the referenced medical studies, Dr. Blair

stated that one of them said "heritability was . . .73 percent in the cervical spine. . . .

[S]moking , dga, and work are only a small percentage of disc disease and most of it is

familial." Another source cited the role of heritability in disc degeneration as 75 percent,

and the other stated it was 73 percent. Dr. Blair cited a fourth article that claimed,

" '[t]win studies demonstrate that degeneration in adults may be explained up to 75

percent by genes alone.' " The same study found environmental factors to contribute

little or not at all. Dr. Blair stated that while these studies supported an apportionment of

75 percent to personal history, she decided to err on the side of the patient in case there

was some unknown "inherent weakness" in the sfudy, and decided that 49 percent was

the "lowest level that could reasonably be stated." Dr. Blair stated that even without

knowing the cause of Rice's father's back problems, the evidence Rice's degenerative

disc disease having a predominantly genetic cause was "fairly strong" where there is no

clear traumatic injury, as in Rice's case.

The ALJ found that Dr. Blair did not provide "sufficient information to identiff

the nature of any prior cervical problems and 'how and why' any such problems are

related to applicant's current level of permanent disability." Accordingly, the ALJ

concluded that Dr. Blair's apportionment 17 percent to prior work activities and 17

percent to prior activities was not based on substantial evidence. This conclusion is not

part of this writ proceeding. The ALJ further found City had carried its burden of

showing apportionment as to 49 percent attributable to genetic factors, and this is the

determination at issue here.

Rice filed a petition for reconsideration before the Board, arguing thatthe 49

percent apportionment to genetic risk factors was not substantial medical evidence

4
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because there was no evidence Rice's family had a history of cervical degenerative disc

disease, and there was no genetic test for degenerative disc disease. The Board granted

the petition for reconsideration and eventually ordered the matter returned to the trial

level for an unapportioned award of permanent disability. The Board reasoned that

"finding causation on applicant's'genetics' opens the door to apportionment of disability

to impermissible immutable factors. . . . Without proper apportionment to specific

identifiable factors, we cannot rely upon Dr. Blair's determination as substantial medical

evidence to justiff apportioning 49o/o of applicant's disability to non-industrial factors."

DISCUSSION

I
Standard of Review

We review the Board's factual findings for substantial evidence, but we review its

legal decisions de novo. (Department of Rehabilitation v. Workers' Comp. Appeals Bd.

(2003) 30 Cal.4th 1281,1298; Le Vesque v. Work's Comp. Appeals Bd. (1970) I Cal.3d

627,637.) This case turns on the Board's legal decisions.

II
Apportionment May Be Properly Based on Genetics/Hereditability

The Board opined without explanation that apportioning causation to " 'genetics'

opens the door to apportionment of disability to impermissible immutable factors." We

perceive no impermissible apportionment here, and the Board's prior apportionment

decisions under similar circumstances belies the validity of its statement.

Prior to 2004, when the Legislature enacted Senate Bill No. 899 (2003-2004 Reg.

Sess.), apportionment based on causation was prohibited. (Brodie v. Workers' Comp.

Appeals Bd. (2001) 40 Cal.4th 1313, 1326 (Brodie).) A disability that resulted from both

industrial and nonindustrial causes was apportionable only if the nonindustrial portion

would have resulted from the normal progression of the nonindustrial disease. (Ibid.)

This meant employers were liable for the entire disability if the disability arose in part
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from an interaction between an industrial cause and a nonindustrial cause, but the

nonindustrial cause alone would not have given rise to a disability. (Ibid.) Thus, an

employer was liable for the entire disability if an industrial injury aggravated a previously

existing nonindustrial conditi on. (Ibid.)

For example, in Zemke v. Work's Comp. Appeals Bd. (1968) 68 Ca1.2d794,796

(Zemke), the worker suffered an injury to his back when he lifted a barrel at work. Three

doctors agreed that the worker had a preexisting "arthritic condition" that was

asymptomatic before the injury. (Id. atp.797.) The doctors variously described the

preexisting condition as osteoarthritic changes and degenerative disc disease. (Id. atpp.

797-798.) The Board, following the doctors' opinion on apportionment, found that 50

percent of the worker's disability was attributable to the preexisting condition. (Id. atp.

797.) The Supreme Court annulled the Board's ruling, holding that, " 'the employer

takes the employee subject to his condition when he enters the employment, and that

therefore compensation is not to be denied merely because the workman's physical

condition was such as to cause him to suffer a disability from an injury which ordinarily,

given a stronger and healthier constitution, would have caused little or no

inconvenience.' " (Id. atp. 800.) Zemke was superseded by the enactment of Senate Bill

No. 899 (2003-2004 Reg. Sess.). (Brodie, supra,40 Cal.4th atp. 1326.)

Since the enactment of Senate Bill No. 899 (2003 -2004 Reg. Sess.),

apportionment of permanent disability is based on causation, and the employer is liable

only for the percentage of permanent disability directly caused by the industrial injury.

(Brodie, supra,40 Cal.4th at pp. 1324-1325.) Apportionment may now be based on

" 'other factors' " that caused the disability, including "the natural progression of a non-

industrial condition or disease, a preexisting disability, or a post-injury disabling event[,]

. . . pathology, asymptomatic prior conditions, and retroactive prophylactic work

preclusions . . . ." (Escobedo v. Morshalls (2005) 70 Cal.Comp.Cases 604,617-618

(Escobedo).) Precluding apportionment based on "impermissible immutable factors"
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would preclude apportionment based on the very factors that the legislation now permits,

i.e., apportionment based on pathology and asymptomatic prior conditions for which the

worker has an inherited predisposition.

The Board's ruling indicates that it believes "genetics" is not a proper factor on

which to base causation. However, since 2004 it has allowed apportionment based on

such a factor, even though it may not have used the term "genetics."

In Kos v. Workers' Comp. Appeals Bd. (2008) 73 Cal.Comp.Cases 529,530 the

worker developed back and hip pain while working as an office manager. She was

diagnosed with "multilevel degenerative disease," and the medical evaluator found that

the underlying degenerative disc disease was not caused by work activities, but that the

worker's prolonged sitting at work " 'lit up' " her preexisting disc disease. (Id. at p. 53 1.)

The medical evaluator testified that the worker's o'pre-existing genetic predisposition for

degenerative disc disease would have contributed approximately 75 percent to her overall

level of disability." (Ibid.) Nevertheless, the ALJ found no basis for apportioning the

disability. (Id. atp.532.) The Board granted reconsideration and rescinded the ALJ

decision. (Id. atp. 532.) The Board stated that in degenerative disease cases, it is

incorrect to conclude that the worker's permanent disability is necessarily entirely caused

by the industrial injury without apportionment. (Id. at p. 533.) Thus, in Kos, the Board

had no trouble apportioning disability where the degenerative disc disease was caused by

a "pre-existing genetic predisposition."

In Escobedo, supra,70 Cal.Comp.Cases at pages 608, 609, the ALJ apportioned

50 percent of the worker's knee injury to non-industrial causation based on the medical

evaluator's opinion that the worker suffered from " ' "significant degenerative

arthritis." ' " The Board stated: "In this case, the issue is whether an apportionment of

permanent disability can be made based on the preexisting arthritis in applicant's knees.

Under pre-[Senate BiIlNo.] 899 [(2003-2004 Reg. Sess.)] apportionment law, there

would have been a question of whether this would have constituted an impermissible
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apportionment to pathology or causative factors. [Citations.] Under [Senate BillNo.]

899 [(2003 -2004 Reg. Sess.)], however, apportionment now can be based on non-

industrial pathology, if it can be demonstrated by substantial medical evidence that the

non-industrial pathology has caused perrnanent disability. tfll . . . tfll . . . Thus, the

preexisting disability may arise from any source--congenital, developmental,

pathological, or traumatic." (Id. at pp. 617-619.) We perceive no relevant distinction

between allowing apportionment based on a preexisting congenital or pathological

condition and allowing apportionment based on a preexisting degenerative condition

caused by heredity or genetics.

hAcme Steel v. Workers' Comp. Appeals Bd. (2013) 218 Cal.App.4th 1137,1139,

the medical examiner apportioned 40 percent of the worker's hearing loss to " 'congenital

degeneration' " of the cochlea. The ALJ nevertheless refused to apportion the disability,

and the Board denied the employer's petition for reconsideration. (Id. at pp. 1140-1141.)

The Court of Appeal granted the employer's writ of review and remanded the matter to

the Board, holding Labor Code sections 4663 and4664 required apportionment for the

nonindustrial cause due to congenital degeneration where substantial medical evidence

showed 100 percent of the hearing loss could not be attributed to the industrial

cumulative trauma. (Acme Steel, at pp. 1142-1143.) Again, we see no relevant

distinction between apportionment for a preexisting disease that is congenital and

degenerative, and apportionment for a preexisting degenerative disease caused by

heredity or genetics.3

3 The California Applicants' Attorneys Association filed an amicus curiae brief arguing
apportionment to genetics is unlawful invidious discrimination pursuant to Government
Code section 11135, which prohibits government programs or activities from
discrimination on the basis of, inter alia, physical disability or genetic information. We
decline to address this argument because it was not raised by petitioner. " 'Amicus
Curiae must accept the issues made and propositions urged by the appealing parties, and
any additional questions presented in a brief filed by an amicus curiae will not be
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III
Dr. Blair Properly Apportioned Disability

The Board's opinion stated: "fR]elying upon applicant's genetic makeup leads Dr.

Blair to apportion the causation of applicant's injury rather than apportionment of the

extent of his disability." The facts of this case do not support the Board's legal

conclusion.

Labor Code section 4663, subdivision (a) provides: "Apportionment of permanent

disability shall be based on causation." In Escobedo, supra,70 Cal.Comp.Cases atpage

611, the Board came to the obvious conclusion that causation in this context means

causation of the permanent disability. The Board stated that "the percentage to which an

applicant's injury is causally related to his or her employment is not necessarily the same

as the percentage to which an applicant's permanent disability is causally related to his or

her injury." (Ibid.)4 While this might be true, Dr. Blair's analysis was not mistaken in

this case.

"Disability" as used in the workers' compensation context includes two elements:

"(1) actual incapacity to perform the tasks usually encountered in one's employment and

the wage loss resulting therefrom, and (2) physical impairment of the body that may or

may not be incapacitating." (Allied Compensotion Ins. Co. v. Industrial Acci. Com.

(1963) 21 1 Cal.App.2d 821,831.) Permanent disability is " ' "the irreversible residual of

an injury," ' " and permanent disability payments are intended to compensate for physical

loss and loss of earning capactty. (Brodie, supra, 40 Cal4th at p. 1320.) Here, Dr. Blair

considered.' [Citations.] Otherwise, amicus curiae, rather than the parties themselves,
would control the issues litigated." (Lance Camper Manufacturing Corp. v. Republic
Indemnity Co. (2001) 90 Cal.App.4th I l5 1, 1 161, fn. 6.)

a In alater case, the Board recognized that just because causation of the injury is not
necessarily the same as causation of the disability does not mean the two cannot be the
same. (Kos, supra,73 Cal.Comp.Cases at p. 533.)

9

144



identified Rice's disability as neck pain and left arm, hand, and shoulder pain, which

prevented him from sitting for more than two hours per day, lifting more than 15 pounds,

and any vibratory activities such as driving long distances. All of these activities were

included in Rice's job description.

Rice's injury, on the other hand, was a cumulative injury, which Dr. Blair stated

Rice acknowledged was not an exact or isolated injury, but which he believed was a

consequence of repetitive motion primarily resulting from his employment. Thus, the

injury was repetitive motion. Dr. Blair did not conclude, as the Board apparently

determined, that the repetitive motion (the injury) was caused by genetics. Rather, Dr.

Blair properly concluded that Rice's disability, i.e., his debititating neck, arm, hand, and

shoulder pain preventing him from performing his job activities, was caused only

partially (17 percent) by his work activities, and was caused primarily (49 percent) by his

genetics. Contrary to the Board's opinion, Dr. Blair did not apportion causation to injury

rather than disability.

IV
Dr. Blair's Opinion Is Based on Substantial Medical Evidence

The Board found that Dr. Blair's report did not suffice as "substantial medical

evidence to justiff apportioning 49o/o of [Rice's] disability to non-industrial factors." We

disagree.

Substantial evidence is relevant evidence a reasonable mind might accept as

adequate to support a conclusion. (Braewood Convalescent Hospital v. Workers' Comp.

Appeals Bd. (1983) 34 Cal.3d 159,164.) ln Escobedo, supra,70 Cal.Comp.Cases atpage

620, the Board opined that in order for a medical opinion to constitute substantial

evidence, it must be predicated on reasonable medical probability. It must also set forth

the reasoning behind the physician's opinion. (Id. atp.621.) In the context of an

apportionment determination, the opinion must "disclose familiarity with the concepts of

apportionment, describe in detail the exact nature of the apportionable disability, and set

10

145



forth the basis for the opinion, so that the Board can determine whether the physician is

properly apportioning under correct legal principles." (Ibid.) A medical opinion must be

framed in terms of reasonable medical probability, must not be speculative, must be

based on pertinent facts and on adequate examination and history, and must set forth the

reasoning in support of its conclusions. (Ibid.) A medical report is not substantial

medical evidence "if it is based on facts no longer gernane, on inadequate medical

histories or examinations, on incorrect legal theories, or on surmise, speculation,

conjecture, or guess." (Id. at p. 620.)

Dr. Blair's diagnosis was that Rice's disability was the result of cervical

radiculopathy and cervical degenerative disc disease. The apportionment determination

that is relevant here is that part of the causation that Dr. Blair listed as "personal history."

Dr. Blair initially apportioned 25 percent of the cause of disability to personal history.

Her explanation was that studies indicate that heredity and genetics are significant causes

of degenerative diseases of the spine, such as that exhibited by Rice. Dr. Blair also

included in the personal history category Rice's history of smoking and previous

diagnosis of lateral epicondylitis.

In a supplemental report, Dr. Blair stated that there is evidence in the literature that

repetitive activity "has a link to degenerative disease." She stated that some of his work

activities could be associated "with work-related repetitive causation," thus work-related

activities could not be eliminated as a potential cause.

In a subsequent, postsurgical evaluation, Dr. Blair opined that the causes of Rice's

disability remained the same, but the apportionment had changed. It changed because Dr.

Blair became aware of three medical publications, which she named, that indicated the

role of heredity in causing degenerative disc disease was greater than Dr. Blair previously

reahzed. Because of these publications, Dr. Blair apportioned 49 percent of Rice's

disability "to his personal history, including genetic issues, and 17 percent each to his
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employment with the City of Jackson, his previous employment history, and his personal

injuries."

Dr. Blair attempted to explain her change of apportionment in a subsequent

supplement report. She was asked how she could state to a reasonable degree of medical

probability that genetics played a role in Rice's injury. She responded that she could do

so because medical studies showed that the role of "heritability" in degenerative disc

disease had been found to be betweenJ3 and75 percent. One of the studies, which was

conducted using twins, found: " 'In comparison, suspected environmental factors were

found to contribute little (e[.]g. physical loading, cigarette smoking, age[,] 2-7 percent

variation) or not at all (e[.]g. whole body vibration associated with exposure to motor

vehicle use).['] . . . '[t]here is some variation with respect to the level of the spine, but the

effects are small compared with the ability to predict degenerative changes based on

family data.'"

Dr. Blair stated that, given the medical literature, ". . .I think I can say to a

reasonable degree of medical probability that genetics has played a role in Mr. Rice's

injury. In fact, I think that your counterparts on the other side of this issue could come

back to me and essentially say that I have not ascribed a significant enough percentage to

that amount. However, I always try and err on the side of the patient. . . . In my effort to

eff on the side of the patient, I decided against .63, .73,73,74,75 percent because of

perhaps some inherent weaknesses in the study, although I really do not know of any, and

the fact that there are multiple sources does not really indicate any, but nevertheless, . . . I

decided on 49 percent as the lowest level that could reasonably be stated." Dr. Blair went

on to say that even without researching Rice's family history, "the evidence is fairly

strong that there is predominantly genetic causation, unless there is a clear traumatic

injury, which, in Mr. Rice's case, there was not."

Rice incorrectly asserts that "Dr. Blair concluded that genetics plays a role in

approximately 63-75 percent of degenerative disc disease cases." Dr. Blair's findings do
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not indicate that approximately 7 5 percent of degenerative disc disease coses are caused

wholly by genetics, the other approximately 25 percent of cases being caused wholly by

other factors. Instead, she indicated that degenerative disc disease in adults " 'may be

explained up to 75 percent by genes alone.' " In other words, every case of degenerative

disc disease in adults is caused in part by genetics or heredity, and the other part by other

factors. This is also the reason that Rice's claim that Dr. Blair's opinion lacked

evidentiary support is wrong. Rice argues Dr. Blair cannot have known his degenerative

disc disease was caused by genetics because she never researched his familial medical

history. It was unnecessary for Dr. Blair to conduct such an analysis because her

research indicated that genetics or heredity was a majority factor in all cases of

degenerative disc disease. This explains Dr. Blair's response to Rice's attomey's request

that Dr. Blair consider a hypothetical in which one patient has cervical degenerative

disease caused by genetics and the other one has the disease caused by environmental

factors. She responded that such a hypothetical situation would never be seen in practice

and that the assumption was not reasonable.

Dr. Blair's reports meet all of the requirements of Escobedo. Dr. Blair expressly

stated that confidence in her opinion was predicated on reasonable degree of medical

probability. Dr. Blair gave the reasoning behind her opinion--the published medical

studies--and even named the studies and the pages relied upon. Her opinion disclosed

familiarity with the concept of apportionment. Labor Code section 4663 states that

apportionment is based on causation, and that "[a] physician shall make an apportionment

determination by finding what approximate percentage of the permanent disability was

caused by the direct result of injury arising out of and occurring in the course of

employment and what approximate percentage of the pernanent disability was caused by

other factors . . . ." (Lab. Code, $ 4663, subd. (c).)

Dr. Blair's reports reflect an understanding that apportionment is based on the

cause of the disability, and the necessity of determining what percentage was caused by
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Rice's employment. She explained that the causation of his disability stemmed from

work activities with the City, prior work activities, prior personal injuries, and personal

history. Included in the causes listed as personal history were "heritability and genetics"

as supported by medical studies, Rice's brief history of smoking, and his prior diagnosis

of lateral epicondylitis.

Dr. Blair's reports reflect, without speculation, that Rice's disability is the result of

cervical radiculopathy and degenerative disc disease. Her diagnosis was based on

medical history, physical examination, and diagnostic studies that included X-rays and

MRI's (magnetic resonance imaging scans). She determined that 49 percent of his

condition was caused by heredity, genomics, and other personal history factors. Her

conclusion was based on medical studies that were cited in her report, in addition to an

adequate medical history and examination. Dr. Blair's combined reports are more than

sufficient to meet the standard of substantial medical evidence.

DISPOSITION

The Workers' Compensation Appeals Board's opinion and decision after

reconsideration that was filed January 30, 2015, and that granted reconsideration, is

annulled and the matter is remanded to the Board to deny reconsideration. Petitioner is

awarded costs.

Blease, Acting P. J.

We concur:

Hoch, J.
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Renner, J.
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